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Introduction

IN ITS MARCH 10, 1965, edition, the German newsweekly Der Spiegel
devoted a remarkable sixteen pages to an interview that Spiegel’s
publisher, Rudolf Augstein, had conducted with the philosopher
Karl Jaspers. The topic—whether the German statute of limitations
for the crime of murder should be lengthened—hardly seemed to
warrant such a dedication of space or to promise a profound dis-
cussion between Germany’s most prominent publisher and argu-
ably its most renowned living philosopher.

And yet the German statute of limitations had emerged as a topic
of passionate and acrimonious debate both domestically and abroad.
By the terms of the German criminal code, the prosecution of every
crime was controlled by such temporal restrictions. (We are speaking
of the Federal Republic of Germany, then West Germany; matters
were different in East Germany.) Cases of assault and battery, for
example, had to be prosecuted within five years of their commission,
while manslaughter had a fifteen-year prescriptive period. Murder
had the longest statute of limitations—twenty years.

This meant that in 1965, the twenty-year statute of limitations
on murder prosecutions was about to toll on Nazi-era crimes.
Without a statutory extension by the Bundestag, the German par-
liament, May 8, 1965—the twentieth anniversary of the end of the
war in Europe—would have signaled the end of all Nazi-era prose-
cutions in the German Federal Republic. Thereafter no former Nazi
or member of the SS living in Germany would need to worry about

[1]
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[2] INTRODUCTION

a day of legal reckoning. German prosecutors would henceforth be
powerless to bring criminal charges against anyone responsible for
the Third Reich’s mass atrocities.

This prospect aroused considerable international outrage. The
New York Times editorialized that effectively exonerating “men
and women who helped to perpetrate the greatest crime. . . in all
history” represented a “monstrous distortion of justice.” But the
German minister of justice, Ewald Bucher, remained unmoved,
announcing that he would not seek an extension. Polls showed that
Germans had grown weary of postwar trials—not that Germany
had conducted many such proceedings. In 1958, the Federal Repub-
lic finally created a centralized agency responsible for investigating
Nazi-era crimes, but it took several years for this dedicated unit to
develop the institutional and investigatory resources necessary to
mount successful cases, and it was not until 1963—when a court in
Frankfurt began hearing evidence against twenty-two former Aus-
chwitz functionaries—that Germany managed to mount an ambi-
tious postwar trial of international significance. That trial, which
ran nearly two years and hosted many prominent observers, includ-
ing Professor Jaspers, had yet to reach its conclusion when Jus-
tice Minister Bucher dismissed as “nonsense” the claim that “tens
of thousands of Nazi murderers remain free and unpunished.”?
Bucher was resolved to make sure that Germany’s first great Nazi
trial would remain its last.

Support for Bucher came from Thomas Dehler, who had served
as West Germany’s first minister of justice under Konrad Ade-
nauer, and who likewise questioned the justice of trying persons
for “actions that happened twenty-five years ago under exceptional
circumstances.”® Pushback came mainly from the Social Democrats
(SPD), the lead opposition party to the ruling centrist-conservative
coalition. Adolf Arndt, a leading SPD jurist, described his draft
extension of the statute of limitations as a “tiny drop of justice owed
to honor all those who lie in unknown mass graves.”* The debate
in the Bundestag was passionate, though unresolved. So matters
stood when publisher Augstein traveled to the Swiss city of Basel
to interview the famous philosopher, then in his eighty-third year.

Jaspers had long taught at Heidelberg, Germany’s most vener-
able university, where, among other notable accomplishments, he
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VERJAHRUNG?

FIG. 0.1A “Expiration?” (referring to the looming statute of limitations on Nazi-
era atrocities)
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FIG. 0.1B Karl Jaspers interviewed by Rudolf Augstein

had served as Hannah Arendt’s Doktorvater. Jaspers’s wife was
Jewish, and during the Third Reich Jaspers had been subject to
an increasing number of restrictions before being forced out of his
professorship and seeing his work banned altogether. During the
war, his wife went into hiding, and the couple agreed to commit
suicide if arrested. In 1948, he left Germany for a professorship in
Basel, where he remained a voice of conscience, demanding that
Germany forthrightly reckon with its Nazi past.

At the outset of the Spiegel interview, Augstein made clear that
he wasn’t interested in exploring the technical legal question of
whether extending the prescriptive period for murder could be
squared with the German Basic Law. Instead, he called upon the
philosopher to weigh the matter of prosecuting former Nazis from a
“moral standpoint,” asking Jaspers to “bear the following in mind”:

During the conquest of Jaffa, Napoleon took 3000 prisoners. ..
[and] to save on powder and bullets, he had them all bayonetted to
death. Many of these captives were in company of their families, and
these families—the women and children—were also slaughtered with
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bayonet. Nevertheless, no one suggested that anyone beside Napoleon
should be held responsible for this massacre. By contrast, today . . . [in
the case of ] Nazi crimes, we act as if it’s typical and proper to put on
trial anyone who may have shot women and children under orders.>

Jaspers politely rejected Augstein’s analogy. “Don’t we need to
recognize an essential distinction?” the philosopher answered.
“History knows many such stories as the one about Napoleon. In
this case, the representative of the state, Napoleon, committed a
crime. But the state in its essence and entirety was not criminal.
The decisive point is to recognize that the Nazi state was a Ver-
brecherstaat, a criminal state, not a state that happened to commit
crimes.”® Hitler was hardly the first tyrant to rule a European state.
But the Nazi state, Jaspers insisted, was not a simple tyranny. The
criminality of Nazi Germany was not limited to the excesses of a
particular statesman or branch of government. The problem was
not a criminal regime run by a corrupt leadership. Rather, Hitler’s
Germany had become a Verbrecherstaat; the state in its entirety—its
vast bureaucratic network, administration of justice, and military—
had become a criminal organization.

Jaspers was not alone in characterizing Nazi Germany as a crim-
inal state. In the same year as Augstein’s interview with Jaspers, the
Italian legal theorist Giorgio del Vecchio published a short essay in
a German legal journal titled “Der Staat als Verbrecher”™—The State as
Criminal.” Del Vecchio, who was Jewish, had been stripped of his
professorship in Rome in 1938 but had found his postwar reinstate-
ment briefly and ironically derailed thanks to his early, fleeting flir-
tation with fascist ideas. In 1965, del Vecchio was eighty-seven years
old, five years older than Jaspers, and perhaps the most prominent
living Italian legal thinker. In characterizing Nazi Germany as a
criminal state, del Vecchio noted that “no criminal or group of crim-
inals ever went so far in the violation of the most basic norms of
morality as did . . . the Nazi state.”® Two years earlier, in her famous
account of the Eichmann trial, Hannah Arendt had likewise used
the term “criminal state” to describe Hitler’s Germany.? And two
decades before that, in a short book called Hitlerite Responsibility
Under Criminal Law that appeared in English translation in 1944,
the Soviet Jurist Aron Naumovich Trainin had also characterized
the Third Reich as a criminal state.
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But it was Jaspers who most thoughtfully, if only schematically,
explored the implications of calling a state criminal. For Jaspers,
the Verbrecherstaat embodied the perversion of justice. “What it
[the state] establishes through a flood of laws [in einer Flut von
Gesetzen],” he asserted, was “the subjugation of the mass of human-
ity Jaspers insisted that the Nazi criminal state operated not out-
side the law but rather through it—indeed, through a veritable
flood of laws. Moreover, the criminal state “attests to, or reveals, its
core principle” through its exterminatory acts; the state claims the
prerogative to decide “which peoples lack justification to exist on
the face of the earth.”1¢

Two years after his interview with Augstein, Jaspers revisited
the concept of the criminal state in a slim volume called Wohin
Treibt die Bundesrepublilk?—which appeared in English as The
Future of Germany. By then, the Bundestag had dealt with the
statute of limitations problem in an awkwardly stopgap man-
ner. Rather than simply lifting the statute for Nazi-era murder
altogether, the German legislature relied on a bit of legal sleight
of hand, reasoning that the prescriptive period for launching
prosecutions had essentially been suspended from May 1945, the
moment of Germany’s unconditional sovereignty, until Janu-
ary 1, 1950, when German sovereignty was restored. In this way,
the Bundestag granted prosecutors another five years, until New
Year’s Day 1970, to bring charges against those who had commit-
ted or aided and abetted Nazi murder. (The approach of this lat-
ter date in late 1969 predictably occasioned a fresh parliamentary
debate and the hasty decision to simply extend the prescriptive
period for murder from twenty to thirty years. This second stop-
gap measure gave German prosecutors and legislators a ten-year
reprieve but failed to solve the deeper problem, which predict-
ably resurfaced in 1979. The government’s third go at the problem
sparked little in the way of the profound debate that had gripped
the Federal Republic fifteen years earlier; with little discussion
and no fanfare, the Bundestag finally eliminated the statute of
limitations for murder altogether.)

Except for a collection of autobiographical writings, Wohin
Treibt die Bundesrepublik? was Jaspers’s last book, and it is suf-
fused with pessimism. At the time of its publication, Germany
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was giddily enjoying the fruits of the Wirtschaftswunder, the “eco-
nomic miracle”—the remarkable postwar manufacturing boom that
transformed the devastated nation into Europe’s most formidable
economic power. The book briefly topped the bestseller list, but
reviews were largely negative, as few Germans were prepared to
have the pleasures of renewed prosperity dampened by the gloomy
prognostications of an elderly and embittered philosopher out of
touch with the bright new German realities.

And so, few paid attention to the book’s brief but remarkable
insights into Germany’s recent past. In no more than a handful of
pages, Jaspers returned to the concept of the Verbrecherstaat that
he had introduced in his interview with Rudolf Augstein, proposing
three ideas that will be of interest to us. First, he described the Ver-
brecherstaat as a “historical rupture” (ein Ausbruch der Geschichte).
The advent of an exterminatory state in the heart of Europe upended
Enlightenment assumptions about Western progress and the con-
fident association of Western statehood with the highest form of
civilization. As a second matter, Jaspers observed that “the actions
of people of this state cannot be properly grasped” by the “ordi-
nary criminal code.” These are perpetrators, he insisted, “who never
would have committed such crimes without the instigation of the
Verbrecherstaat,” and who “without Mordlust [ murderous impulses ]
and without the slightest compulsion planned and organizationally
engaged in mass murder.”!! Finally, Jaspers argued that the prob-
lem of the Verbrecherstaat cannot be solved by simply prosecuting
a handful of leaders. Such a state must be destroyed in its entirety.

In the pages that follow, we will be centrally concerned with exam-
ining how international law has struggled to formulate principles
and processes adequate to the task of addressing the specter of the
Verbrecherstaat. Our goal is not to offer a theory of the Nazi state—a
rich literature has already devoted itself to that task.? Nor will our
goal be to contribute to the body of work that seeks to assign crimi-
nal liability to the state itself or that examines state criminality by
importing concepts from corporate criminality.!> Whatever merits
such exercises may have, our task will remain fixed on addressing
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the unusual challenges posed by prosecuting leaders and enablers
of Verbrecherstaat. We shall see that acts committed by these offi-
cials stubbornly resist being framed by categories developed in the
domestic criminal context. Mastering the moral and legal problems
posed by those who commit and support the crimes of the Verbrech-
erstaat requires that we reimagine traditional understandings of
criminal wrongdoing; indeed, we will ultimately need to entertain
a different metric of justice altogether.

The problems we shall encounter register in the dissonance of the
term Verbrecherstaat. From the perspective of traditional political
and legal thought, the term “criminal state” smacks of oxymoron.
Western political thought and international law was long committed
to what British jurist and Nuremberg prosecutor Hartley Shawcross
memorably called “the mystic virtues of the sanctity of state sover-
eignty”'* Finding early formulation in the works of Hobbes, this was
the idea that the state represented the greatest bulwark against the
disordering effects of violence, and that obedience to the law repre-
sented the paradigmatic virtue of the pacified citizenry.

Endowed with these “mystic virtues,” the state was considered the
great defender of threats to security and order that issued from both
within and without. By the lights of traditional Western international
law, all states were formally equal and vested with the twin preroga-
tives of sovereignty. In its internal affairs, the state enjoyed a mono-
poly on legitimate force—with the “legitimacy” of state coercion born
of the simple fact that it issued from the state. Sovereign preroga-
tive allowed the state and its leaders to name, prosecute, and punish
crimes and other acts that threatened internal social order, free from
any external legal interference. And in the matter of foreign affairs,
sovereign prerogative authorized the state to name its enemies and
to wage war against them—not only to defend its interests, but also
to advance them. In vouchsafing the dual prerogatives of sovereignty,
the system of Western international law that prevailed through the
end of the nineteenth century authorized no third party to scan the
legality of how a sovereign exercised its internal police powers or its
resort to military force.

This legal system was an expression of a still deeper ideology
that associated statehood with civilization and civilization with the
West. Indeed, the term “Western international law” was something
of a pleonasm, as international law was considered the reserve of
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Western states. In his influential text from 1836, Elements of Inter-
national Law, the American jurist and diplomat Henry Wheaton
described the system as “limited to the civilized and Christian
people of Europe or those of European origin.”*> More than half a
century later, John Westlake, the British parliamentarian and Cam-
bridge professor, began his famous treatise on the subject with the
simple statement, “International law is the law which is observed
in the society of states, that is to say, of civilized states.”*® Life in
Western nation-states promised to reach ever higher levels of civi-
lization as industrialization, technological advances, the growth of
market economies, and the development of bureaucratic adminis-
tration made possible ever greater prosperity, better health, and an
expanded freedom of individual choice.

As Jaspers understood, Nazism exploded this model. In Nazi
Germany, the state became the principal perpetrator of mass
crimes, the very agent of criminality.!” The advent of the Nazi Ver-
brecherstaat represented a shock—a rupture, in Jaspers’s words—
to the Western political and legal imagination. That Germany, the
land of Denker und Dichter, could turn into a Verbrecherstaat raised
profound and inescapable questions for Western thinkers and jurists.
How could a predatory, exterminatory state emerge in the heart of
Europe? Was civilization simply a “thin veneer” that, under the right
conditions, would inevitably peel away in an explosion of “primitive
barbarism”? Did every modern bureaucratic nation-state contain the
germ of a Verbrecherstaat, or was it a problem unique to Germany?
In his novel It Can’t Happen Here, Sinclair Lewis vividly imagined
that it could happen here. The idea that every advanced state could
deform into a Verbrecherstaat was, as we shall see, a matter that
deeply preoccupied Western thinkers in the postwar period.

The advent of the Verbrecherstaat lent urgency to the task of radi-
cally rethinking the protections that international law had long
conferred on state sovereignty. Nuremberg’s International Mili-
tary Tribunal (IMT) represented a paradigm shift—an ambitious,
complicated, and yet not uncontroversial project of juridification
designed to subject those responsible for the mass violence of
the Verbrecherstaat to the sober ministrations of the law. A legal
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reckoning with the Nazi Verbrecherstaat, it was hoped, would serve
as a necessary step toward the construction of a workable and
potent system of international criminal law.

One register of the problem was jurisdictional. Courts through
history have served as instruments of state practice. Far from provid-
ing a tool capable of puncturing the mystical shield of sovereignty,
international law had forged and tempered the durable prerogatives
of the state. Toward the end of the nineteenth century, some pro-
gressive jurists began agitating for the creation of an international
criminal court, but these efforts found little resonance or success
before Nuremberg, the first criminal tribunal of a true international
character in human history. In the decades after Nuremberg, jurists
would experiment with a range of special tribunals—some inter-
national, some domestic, some of a hybrid character—designed to
address the legacy of state-sponsored mass crimes.

Whatever form they assumed, such courts would need to master
the evidentiary, linguistic, historical, and forensic problems posed
by state-sponsored atrocities. Courts would learn the hard way that
practices designed to prosecute conventional domestic criminals
were ill suited to dealing with the crimes of the Verbrecherstaat. It
is hard to overestimate the sheer complexity of such cases: Relevant
documents are often sequestered in the archives of the very state
under investigation and in a language beyond the competence of
ordinary investigators; crucial forensic evidence might be buried in
mass graves separated by hundreds if not thousands of miles; and
complex regional histories might blur the distinction between per-
petrator, victim, and bystander. Mastering these problems would
require the creation of specialized investigatory units and the forg-
ing of novel courtroom procedures, not to mention an exceptional
dedication of money and prosecutorial will.

More generally still, the very model—the conceptual understand-
ing—of criminality anchored in domestic municipal law would strug-
gle to accommodate state-sponsored crimes. As R. A. Duff has put
it, criminal law is conventionally understood as “part of the institu-
tional structure of the state.’® Domestic law tends to treat criminal
violence as the product of unmastered compulsions, evil motives,
and deviant preoccupations, such as greed and bloodlust. I will call
these acts of everyday wrongdoing “microcriminal”™—not because
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they are necessarily small or of little consequence, but to draw a
needed contrast to what Herbert Jager called acts of state-sponsored
“macrocriminality.”’® Perpetrators of serious domestic crimes are
assumed to have moral knowledge of the wrongness of their acts,
although they may—out of perversion, deep-seated hatred, oppor-
tunism, or recklessness—choose to suppress or ignore that knowl-
edge. The assumption of moral knowledge allows the law to ascribe
criminal liability for wrongful acts. We do not hold those lacking
such awareness—children, persons with an organic brain defect or
suffering from severe mental illness—criminally responsible.

As Jaspers recognized, the advent of the Verbrecherstaat upset
this model. To master the juridical challenge posed by state-
sponsored macrocriminality, the law would need to address the
capacity of the Verbrecherstaat to make mass violence into an
everyday norm. This would require the forging of novel categories
of wrongdoing—that is, incriminations that could stand over and
against the state, and could condemn legally authorized actions of
state functionaries. This represented a radical undertaking, and a
deeply controversial one.

As we shall see, Allied jurists at Nuremberg charged the agents of
the Verbrecherstaat with three substantive crimes: “crimes against
peace,” “war crimes,” and “crimes against humanity.” Of these, “war
crimes” enjoyed the clearest legal pedigree before Nuremberg, hav-
ing been codified in international instruments on the laws and
customs of war. By contrast, “crimes against peace” and “crimes
against humanity” were first recognized as international crimes at
Nuremberg. To this list of novel incriminations we can add “geno-
cide,” the term coined by the Polish-Jewish jurist Raphael Lemkin
in 1944 to describe the Nazis’ treatment of Jews (and Slavic popula-
tions) in occupied Europe. With the framing of the UN Genocide
Convention in late 1948, a new but flawed instrument was added
to the arsenal of prosecutors seeking to hold perpetrators of mass
atrocities to account.

The shape and content of international criminal law continues to
bear the traces of its contact with what remains the paradigmatic
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case of the Verbrecherstaat—Hitler’s Germany. It is no exaggera-
tion to say that the field we now call international criminal law was
largely forged in response to Nazi Germany and the breathtaking
crimes of the Third Reich. The effort to master the specter of the
Nazi Verbrecherstaat led to extraordinary legal innovations—the
creation of untested institutional forms, the introduction of new
jurisdictional principles, the use of unorthodox evidentiary con-
ventions, and most of all the shaping of novel incriminations that
transformed interstate aggression and intrastate atrocities into
international crimes.

The Nazi Verbrecherstaat created the conditions for juridical
breakthroughs that had remained frustratingly beyond the reach
of international jurists who, in the wake of the Great War, sought
to criminalize those responsible for a state’s resort to unprovoked
war. But the unprecedented destruction wrought by Hitler’s Ger-
many prodded Allies at Nuremberg to treat aggressive war-making
as the core crime of the Nazi Vebrecherstaat. In its final judgment,
the IMT famously declared that to “initiate a war of aggression . ..
is not only an international crime; it is the supreme international
crime differing only from other war crimes in that it contains within
itself the accumulated evil of the whole.”2°

Nuremberg’s effort to construct a postwar edifice of interna-
tional criminal law around a state’s unwarranted waging of war
forms what I will call the “aggression paradigm.” By treating aggres-
sion as the supreme international crime, Nuremberg insisted that
the Verbrecherstaat’s acts of atrocity followed from its unjustified
recourse to military force.

The aggression paradigm conceived at Nuremberg proved
unstable, however. These instabilities would surface soon enough—
both at Nuremberg’s companion tribunal in the Far East, and at the
twelve subsequent trials conducted by the American military in the
same Nuremberg courtroom that had hosted the international tri-
bunal. The Cold War spelled the further erosion of Nuremberg’s
aggression paradigm, as the United Nations failed to build upon
Nuremberg’s understanding of the crime of aggression.

But while the Cold War generally frustrated the cause of inter-
national justice, the period was not without its achievements. The
UN Genocide Convention of 1948, itself a document weakened by
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painful Cold War compromises, nevertheless represented a sig-
nificant attempt to add to the legal tools available to be deployed
against agents of the Verbrecherstaat. And notable trials addressed
the legacy of the Nazi Verbrecherstaat, the most important of which
remains the Jerusalem trial of Adolf Eichmann in 1961. The Eich-
mann trial transformed global perceptions of Nazi extermination
from an extreme example of the violence of the Second World War
to a crime sui generis, whose motives, organization, and goals could
not be reduced to the logic of aggression.

The framing of the Genocide Convention and the staging of the
Eichmann trial marked the rise of what I call the “atrocity para-
digm,” the notion that crimes of atrocity—namely, war crimes, crimes
against humanity, and genocide—represent the paradigmatic and
core offenses in the system of international criminal law. The unrav-
eling of Nuremberg’s attempt to make aggression the centerpiece of
the emerging system of international criminal law, and its replace-
ment by crimes of atrocity, marks, I argue, the most dramatic shift in
legal understandings and priorities in the postwar period.

The last part of the book will be devoted to thinking through the
consequences of the eclipse of Nuremberg’s focus on aggression
and the rise of the atrocity paradigm. While aggression remains
a core international crime, we shall see that deep confusions con-
tinue to attach to the nature, range, and purpose of the incrimina-
tion. At the very least, we can agree that aggression is a leadership
crime, with responsibility limited to those who plan and command
the resort to arms. Crimes of mass atrocity are, by contrast, mass
crimes—both in terms of the number of victims they exact and the
number of those implicated in their commission. Criminality runs
from the leaders of the Verbrecherstaat down to the hands-on kill-
ers, potentially implicating untold perpetrators and accessories. As
a consequence, the prosecution of atrocities poses problems dis-
tinct from the prosecution of aggression.

As Jaspers noted, the motives and psychology of those who
commit atrocities at the behest of a Verbrecherstaat resist being
easily assimilated into standard criminological models anchored
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in domestic law. While some perpetrators will fit the Hollywood
stereotype of the SS sociopath, the vast majority of perpetrators
and accessories will prove to be drearily unremarkable figures, per-
sons who, but for the deformations of the Verbrecherstaat, would
not have participated in acts of mass atrocity. Crimes of atrocity
demand, then, a fresh account of criminal behavior and guilt.

The sheer number of participants in state-sponsored atrocity
crimes also means that even the most ambitious prosecutorial pro-
gram will be able to bring to trial only a tiny fraction of perpetrators
and accessories. Numerous factors—for example, whether the prin-
cipal architects remain in power—will determine who, if anybody,
gets prosecuted. Given these stubborn realities, post-atrocity trials
will inevitably seem insufficient to those who measure justice by the
conventional metric of prosecutorial success.

We shall also see how crimes of atrocity explode the spatio-
temporal limits that control domestic prosecutions. In 1968, in
response to Germany’s unseemly struggle with the issue, the UN
adopted the Convention on the Non-Applicability of Statutory
Limitations, declaring that war crimes, crimes against humanity,
and genocide are imprescriptible—that is, subject to no statute of
limitations. Having finally lifted its statute of limitations for mur-
der in 1979, Germany has continued to file charges against sur-
viving SS camp functionaries. In 2022, a German court convicted
ninety-seven-year-old Imgard Furchner, former secretary to the
commandant at the Stutthof concentration camp, as an accessory to
murder, and yet because she had begun her duties at seventeen, the
nonagenarian was tried in a German juvenile court. Trials such as
Furchner’s raise pressing questions about the meaning and purpose
of exceptionally belated prosecutions.

No less fraught are the spatial dimensions of atrocity trials.
Domestic prosecutions are subject to conventional jurisdictional
limits; a court’s authority typically extends over a particular com-
munity or locale—and no further. But crimes of atrocity confer uni-
versal jurisdiction—that is, jurisdiction conferred exclusively by the
severity of the crime. In principle, this means that any criminal
court, anywhere, has the authority to try persons accused of crimes
of atrocity. The principle of universality is now accepted by many
domestic national court systems, as witnessed by the successful
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German trials of Congo rebel leaders, Rwandan genocidaires, and
Syrian war criminals.?!

While many applaud the advent of universal jurisdiction, its
invocation also raises concerns. If universal jurisdiction can serve
as a tool against impunity, it may also resonate uncomfortably with
colonial practices—as when, for example, Spain exercised jurisdic-
tion over Pinochet’s atrocities in Chile while refusing to engage in a
reckoning with the crimes of Franco. A related specter of imperial
presumptuousness hovers about the work of international crimi-
nal courts, which perforce pursue cases against weaker states, leav-
ing powerful states unruffled. And when international or far-flung
courts attempt to defend the interests of all humanity from a posi-
tion of Archimedean neutrality, the act of judgment threatens to
turn arrogant and arid.

Finally, acts of mass atrocity expose a glaring disconnect
between the extraordinary violence of the crimes and the limited
scope of the law’s sanction. No penalty “fits” crimes of mass atroc-
ity. Even the death penalty, imposed, exemplarily, on eleven of the
Nuremberg defendants and on Adolf Eichmann, only highlighted
the imbalance between the millions anonymously murdered by the
agents of the Verbrecherstaat and the legally authorized execution
of an individual. Theories of penology developed on the level of
domestic criminal law conceive punishment as a means, variously,
of correction, social isolation, deterrence, and retribution; and
while one can certainly question whether conventional domestic
sanctions successfully advance any of these goals, it is clear that
none of the standard purposes or practices of punishment fit crimes
of mass atrocity. Such crimes expose the limits of the criminal law
as a punitive or retributive system.

In an earlier book, I observed that atrocity trials have attempted
to solve the crisis of sanction by reconceiving their basic purpose,
enfolding a didactic function into the prosecutorial design.?? The
Eichmann trial famously sought both to prove the guilt of the
accused and to use the proceeding as a way of transmitting mem-
ory and teaching history lessons. Prosecutors of agents of the Ver-
brecherstaat have, in effect, treated courtroom didactics as a legal
solution to the problem that Hannah Arendt famously identified
when, writing about Nuremberg, she observed, “For these crimes,
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no punishment is severe enough. . . . This guilt, in contrast to all
criminal guilt, oversteps and shatters all legal systems.”?3 If crimes
of mass atrocity reveal the limits of the criminal trial as a retribu-
tive exercise, the didactic trial delivers a reimagined prosecutorial
purpose.24

This book argues that the atrocity trial inverts the normal
domestic model of the relationship between proceeding and judg-
ment. Conventionally, the trial is a means toward reaching a ver-
dict. In an atrocity trial, the courtroom proceeding often takes on
a life of its own, serving multiple and conflicting goals. It may seek
to make visible the sober workings of the rule of law. It may aim to
provide a baseline historical overview of the planning, organization,
and commission of the mass crimes the accused is charged with facili-
tating. It may seek to promote transitional justice by revealing to the
citizens of the Verbrecherstaat the true nature of the regime that acted
in their name. It may aim to make visible the sacrifices of those who
fought domestically and/or internationally to bring an end to the
atrocities. It may seek to honor the victims and recognize the dignity
of survivors. Less nobly, it may provide a tool of evasion and exculpa-
tion by, for example, pinning the atrocities of many on a select few.2>

These various purposes that I've placed under the rubric of legal
didactics—legitimation, clarification, education, transition, con-
solidation, evasion—suggest that our conventional conception of
justice imported from domestic national law must be recalibrated
when we weigh the purposes and evaluate the success of atrocity
trials. What is needed is nothing short of a different conception and
metric of justice.

Even the most successful prosecution remains a belated and limited
response to crimes of atrocity. We will conclude our study by con-
sidering how the rise of the atrocity paradigm—and the recog-
nition of the belatedness of any prosecutorial response—pushed
jurists and officials to consider more muscular responses to state-
sponsored mass crimes. We will attend to the tension between
the Charter of the United Nations, which formalized the under-
standing that war waged for reasons other than self-defense (or
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as a collectively authorized response to aggression) constitutes a
violation of international law, and the UN’s Genocide Conven-
tion of 1948, which seemingly authorizes or even obligates the
use of force to stop a state from committing genocide against its
own subjects. For many human rights advocates, the obligation
to intervene underscores the somber responsibility of the world
community to put a stop to the most horrific violations of human
rights. For others, in the absence of UN authorization, armed for-
eign intervention to end domestic atrocity constitutes an illegal
act of aggression.

“Wars of humanitarian intervention” and the doctrine known
as the “responsibility to protect” expose grave tensions between
the aggression paradigm and the atrocity paradigm. We shall see
how wars of humanitarian intervention threaten to upset the stan-
dard model of war-making. A state perpetrating systematic atroci-
ties against its own legal subjects is a Verbrecherstaat; state actors
orchestrating, perpetrating, and assisting with such acts are com-
mitting international crimes. Seen in this light, armed humanitar-
ian intervention looks less like war and more like a police action
conducted by foreign militaries to put a stop to mass crimes and,
perhaps, to disable the criminal state from ever committing further
atrocities.

Teasing through the consequences of this understanding will
raise profound legal questions. What right does a defender of a
genocidal state have in opposing armed humanitarian interven-
tion on their territory? What risks, if any, should armed interve-
nors be required to impose on their soldiers when they are fight-
ing to put an end to far-flung domestic atrocities?2¢ And how
do we distinguish justified acts of intervention from pretextual
ones, such as those trotted out by Russia to justify its invasion
of Ukraine? Our answers to these questions will be quite para-
doxical. Not only does the atrocity paradigm authorize acts of
intervention that from Nuremberg’s and the UN’s perspective
look like forbidden aggression; the atrocity paradigm arguably
authorizes uses of force that otherwise would constitute interna-
tional war crimes. This paradoxical result may be the most dis-
quieting upshot of the law’s efforts to master the challenges of
the Verbrecherstaat.

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

“active personality” principle, 259

acts of aggression: crimes of aggression
vs., 345-46; criminal acts of aggressive
war vs. Nazis 156; International Law
Commission on, 309-10; UN Charter
and, 221-22; wars of aggression vs.,
156, 192. See also aggression and crimes
of aggression

Adenauer, Konrad, 2

aerial photography, 68, 69

Afghanistan, 388n53, 413n101

Africa: Congo atrocities in, 89—95; mass

“Politis Definition” of, 152; Rome
Statute and, 345; Russian invasion of
Ukraine and, 343-44, 346-49; Russian
soldiers convicted of in Ukraine, 348;
Saddam Hussein’s indictment and, 344;
trying the kaiser and, 77-78; UN Char-
ter on, 232-33, 396n35; UN committee
drafting definitions of, 228, 229-30;
UN definition of, 307-8; universality
principle and, 348-49. See also acts

of aggression; aggression paradigm;
war(fare)

killing by Germans in German South aggression paradigm, 12; about, 133;

West Africa/Namibia, 95-96, 104,
381n47; res nullius (nobody’s prop-
erty) applied to, 93-94; sovereignty
over land in, 93-95. See also specific
countries

African Americans, Oral History Initiative
and, 275

Age of Testimony, 274, 275

Age of the Victim, 275

aggression and crimes of aggression: acts
of aggression vs., 345-46; acts of vs.
wars of, 156, 192; as an international
crime, 12, 133-162, 239, 344-48, 361;
bloodless, 352-53; as a crime of atroc-
ity, 352-54, 355-56; vs. crimes of
atrocity, 13, 139; criminality of, 138-51,
349-61, 365; criminalization of, 217;
defining for the Charter of the IMT,
152-53; Geneva Protocol defining, 145;
German, in Is Germany Incurable?,
120; ICC definition and jurisdiction
and, 314, 344-48, 365; ICTY/ICTR
jurisdiction and, 344; ILC draft code
and, 224-25, 227-28, 309-10; Inter-
national Criminal Court definition of,

American understanding of, 141-42;
atrocity paradigm and, 309, 311; Ecer
on, 140-41, 155; efforts to declare ille-
gality of, 142-46; Gros’s question about,
151-52, 155-56, 185-86; IMTFE/Tokyo
trial and, 212-13, 214, 216-18, 219, 221;
instabilities of Nuremberg/IMT and,
12, 162, 185-86, 204-5; International
Military Tribunal discussion on,
151-62; Kellogg-Briand Peace Pact
(Pact of Paris) and, 146-49, 150;
Nuremberg Military Tribunal (NMT)
trials and, 192, 204-5, 220-21; Nurem-
berg revealing weaknesses in, 185-86;
Nuremberg trial and, 12, 133, 162,
185-86, 187, 361-62; seizure of Sude-
tenland and, 156; sentencing patterns
and, 187; tensions between atrocity
paradigm and the, 17, 304, 311, 325,
342; territorial integrity and, 156-57;
Trainin and, 133-34, 138-40, 155; UN
Convention on the Non-Applicability
of Statutory Limitations and, 297; UN/
UN Charter and, 221-33, 308; UNWCC
on, 141, 151

344-45; international criminal law and, agreements: with pirates, 373n24; between
12, 13; Israel’s invasion of Sinai Penin- states, 29-30. See also treaties

sula and, 231; Japanese, 207; Joseph Aidid, Mohamed Farrah, 317

Keenan on, 209; NATO campaign in Albanians, ethnic cleansing of Kosovo’s,
Yugoslavia and UN General Assembly 179, 304, 339

definition of, 324; Nazi Germany’s Albright, Madeleine, 319

crimes against peace and Nazi, 138-39; Alexander I, 150

L417]

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[418]

Alfaro, Ricardo, 224, 225

al-Qaeda, 413n101

American Bar Association, 399n42

American Journal of International Law, 89

Amnesty International, 331-32, 333, 335-36

Anatomy of the Nuremberg Trials (Taylor),
189-90, 196

Anderson, Judge Hu, 194

Angell, Norman, 66

Annan, Kofi, 26, 327

antisemitism, 49-50

Arab Spring, 328

Arafat, Yasser, 267

Arbour, Louise, 331

Ardagh, John, 60

Arendt, Hannah, 3; on Adolf Eichmann,
278, 279-80, 291; banality thesis of, 279
81; on the didactive trial, 15-16, 370n24;
on Eichmann trial, 256, 258, 271; on
Nazi Germany as a criminal state, 5;
observation about Nuremberg, 112-13

Argentina, 264-65, 268; military junta,
263-64

The Argument for Japan’s Innocence:
Judging the Truth (Pal), 219

Armenians: legislation authorizing depor-
tation of, 84; mass killings/atrocities
against, 82, 84-85, 96-97, 101-3, 102;
murder of Talaat Pascha and, 171, 173;
Operation Nemesis and, 173-74; as
second-class citizens in the Ottoman
Empire, 83; Toynbee on, 103; Treaty of
Berlin (1878) and, 99; trial for atroci-
ties against, 104-7

Arndt, Adolf, 2

Article 227, Versailles Treaty, 79-80

Association Internationale de Droit Pénal,
239

Ataturk, Kemal, 105-6

Atkinson, Tacy, 82

atrocity, crimes of, 13; belatedness and,
316; in the Congo State, 90-91; crimes
of aggression vs., 13, 139; imprescrip-
tibility principle and, 299-300; inter-
national crime and domestic acts of,
304-13; International Law Commission
(ILC) on international crime and, 308-9;
Japanese, 207-8, 214-16; against
Jews by Nazi Germany, 112; limits of
criminal law for punishment of; 15; in
Nuremberg Charter, 132; penalty for,
15; prosecutorial difficulties for, 13-15,
297-302; punishment and, 273-74;

INDEX

spatio-temporal limits of, 14-15; statute
of limitations for, 294-95; temporal
vulnerabilities of proof for, 297-98;
terms used to describe, 311; UN Con-
vention on the Non-Applicability of
Statutory Limitations and, 297. See also
atrocity trials; crimes against human-
ity; genocide; Nazi-era crimes; Nazi
Germany, atrocities by; war crimes

atrocity jurisprudence, 273, 302, 305, 364

atrocity paradigm, 13, 16, 284, 365; about,
13, 17, 203, 237; aggression paradigm
and, 309, 311; belatedness and, 315-20,
341-42; domestic exercise of sover-
eignty and, 315; Eichmann Trial and,
255, 363; humanitarian intervention
and, 316-17, 364; impact of, 315-16,
364; Nuremberg Military Tribunal
(NMT) and, 205; Pinochet case and,
264; reading aggression through the,
352-54; Rome Statute and, 313-14;
spatial limits on jurisdiction and,
14-15, 284, 301, 364 (See also universal-
ity principle); temporal dimension of
jurisdiction and, 285, 301-2; tensions
between the aggression paradigm and
the, 17, 304, 305-6, 311, 325, 342; UN
Charter, 325, 354, 364, 365; unmooring
the laws of war, 340-42

atrocity trials, 363-64; belatedness and,
364; didactic function of, 15-16, 191,
370n24; exploding law’s temporal con-
straints, 301-2; serving multiple and
conflicting goals, 16; spatial dimensions
of, 14-15

Augstein, Rudolf, interview with Karl
Jaspers, 1, 2, 4, 4-5, 7, 285

Auschwitz, 196, 273, 299, 300, 340

Austin, John, 34

Australia, 101, 269; IMTFE/Tokyo trial
and, 209, 210; universal jurisdiction in,
261-62

Australian Parliament, 261-62

Austria, 77, 100, 167, 346, 376126

Austrian Anschluf}, 156, 192

Auxis Rule in Occupied Europe (Lemkin),
197, 237, 239

Bach, Gabriel, 278

Balkans, the, 99, 313, 322, 347

bar against double jeopardy, 73
barbarism/barbarians, 88, 125, 126, 139, 197
Barbie, Klaus, 300, 316

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Barenblat, Hirsh, 401n12

Barthou, Louis, 150

Basic Law, German, 4, 289, 290

Bassiouni, M. Cherif, 226

Bataan Death March, 210

Bauer, Fritz, 400

Beard, Charles A., 115

belatedness and belated trials, 14, 300-301,
315-20, 341-42, 364

Belgium: Congo Free State and, 9o-93; con-
stitution de partie civile and, 267; death
of Blue Helmets from, 318; Hutu Rwan-
dans, 266-67; Leipzig trials and, 73;
on NATO?’s use of force in Yugoslavia,
321-22; neutrality during World War I,
80; Pact of Locarno and, 146; univer-
sal jurisdiction law in, 268; universal
jurisdiction over war crimes in, 266-67;
withdrawing from UNAMIR, 318

Bentham, Jeremy, 34

Benton, Lauren, 46, 106, 371n16, 373n25,
374045, 375N16

Berlin Conference, 89, 91-92

Berman, Adolf, 273

Bernard, Henri, 212

Bernays, Hella, 385n39

Bernays, Murray, 128, 134, 135-36, 385139,
385141

Best, Geofirey, 40

Bethmann-Hollweg, Theobald von, 71, 80

Biddle, Francis A., 158, 161, 210, 270

Birkett, Norman, 161, 211

Bismarck, Otto von, 89, 9o, 122

Black Americans, accusation of genocide
of, 251-54

Black Hawk Down (book and film), 317

Blaine, James, 91

bloodless aggression, 352-53. See also
aggression and crimes of aggression

Blue Book, 95-96, 103

Borchard, Edwin, 148, 149

Bormann, Martin, 186

Bosnia, 262, 312

Bosnia-Herzegovina, 306, 312

Brickner, Richard, 120

Brierly, J.L., 149, 154

Britain/Great Britain, 148; “Blue Book”
published by, 95-96, 103; Committee
on New States and the Protection of
Minorities, 167; condemning the Arme-
nian mass killings, 85; Crimean War
and, 198; on Czech Sudetenland, 156;
on Draft Treaty of Mutual Assistance,

[419]

144; dum-dum bullets and, 60, 89,
376n30; exempt from protection of
minorities in, 169; extradition of Pino-
chet and, 304-5; Geneva Protocol and,
145; House of Commons debate on the
Congo Free State, 9go—-91; IMF Char-
ter and, 130; IMTFE/Tokyo trial and,
209; Napoleon and, 62; on NATO’s
use of force in Yugoslavia, 320-21;
Pact of Paris and, 148; postwar Otto-
man Empire and, 104; Suez Canal and,
231; Treaty of Berlin and, 166; trial for
atrocities against Armenians and, 104,
105, 106, 107; UN Convention on the
Non-Applicability of Statutory Limita-
tions (1968), 296

British House of Commons, debate on the
Congo Free State in, 9o-91; regarding
Kosovo, 321

British Year Book of International Law,
The, 138

Brown, Brendan, 209

Brown, Norman O., 118

Brown, Philip Marshall, 24

Browning, Christopher, 282

Buchenwald head, 124, 125-26

Bucher, Ewald, 2

Bulgaria, 167, 178, 295

Biilow, Karl von, 71

Buna plant, 196

Bundesgerichtshof, 263

Bundestag, 1, 6, 294, 299, 322

Burundi, 312

Bush, George HW.,, 267

Bush, George W, 413n101

“Bush Doctrine,” 61

Cabot Lodge, Henry Jr., 231-32

Cambodia, Khmer Rouge crimes and, 248,
399134

Canada, 269, 325; IMTFE/Tokyo trial and,
209, 210; universal jurisdiction and,
261, 262

Canadian Parliament, 261

Casement Report (Roger Casement),
38on3o

Cassese, Antonio, 214

Castro, Fidel, 267

CCL 10. See Control Council Law No. 10
(CCL10)

Chambers, Robert W., 115

Charter of the United Nations. See UN
Charter

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[420]

Chelmno killing center, 273

Cheney, Dick, 267

Chicago Tribune, 191, 252-53, 254

Chile, 15, 263, 264-65, 268

Chilean military junta, 264

China: humanitarian intervention in Syria
and, 329; IMTFE/Tokyo trial and, 209;
Khmer Rouge and, 248; on NATO
aggression in Yugoslavia, 324; as a
semi-barbarous state, 98

Christianity, 98, 99, 103

Christian Maronites, massacres of, 99

Christian Syrians, 179

Churchill, Winston, 197

Cicero, 37-38, 39, 372n8

civilian casualties, 331-32, 334-36

civilization: Germany and, 115; semi-
barbarous states and, 98; Western
statehood and, 8-9, 29, 87-88, 123

“civilizational” crimes, 311

civilization-savage dichotomy, 123-25

Civil Rights Congress, We Charge Genocide,
251-54, 252

Clarke, Richard Floyd, 75

Clausewitz, Carl von, 38

Cleckley, Hervey, 119

Clemenceau, Georges, 75, 78, 79

climate change, 366

Clinton, Bill (Clinton administration), 317,
318, 319, 322, 338

CNN effect, 338-39

Colban, Erik, 177

Colby, Elbridge, 89

Cold War, the, 12-13, 191-92, 219, 231

Collective Criminality of States and the
Criminal Law of the Future (Pella),
146, 239

colonial encounter, international law and,
46, 97, 359

colonialism: belief in superiority of
European civilization and, 87, 88; in
the Congo Free State, go-93; different
responses to atrocities of, 96-97; doc-
trine of res nullius and, 93-94; Ferry’s
speech on justification for French,
380n16; The Institutes of the Law of
Nations (Lorimer) and, 88; res nullius
(nobody’s property) and, 93-94

Commission on the Responsibility of the
Authors of the War and on Enforce-
ment of Penalties, 70-71, 75-77, 212

Committee on New States and the Protec-
tion of Minorities, 167-68

INDEX

Committee on Union and Progress (CUP),
83-84, 104

Commonwealth of Independent States, 324

complementarity, principle of, 315. See also
International Criminal Court

Concept of the Political, The (Schmitt),
50-51

Conference for the Reduction and Limita-
tion of Armaments, 149-50

congenitally imbecilic states, 97-98

Congo Basin, 89-90

Congo Free State, 9o-95, 104

Congo rebel leaders, 14-15

Congo Reform Association, 38on29

Congress of Paris (1856), 98

Congress of Vienna (1815), 62

Conrad, Joseph, 9o, 126

constitution de partie civile, 267

constitutive theory, 99-100. See also
recognition

contract, acquisition of sovereignty over
African land through, 94-95

Control Council Law No. 10 (CCL 10),

188, 190, 192, 257, 392115; On crimes
against humanity, 392n15; German
courts and, 288, 289, 290; IMT charter,
188, 294, 396n10; nexus requirement
and, 306; NMT trials, 190, 192, 195;

Convention for the Definition of Aggres-
sion, 399m53; see also Nuremberg Mili-
tary Tribunal (NMT)

Convention for the Prevention and Pun-
ishment of the Crime of Genocide. See
Genocide Convention (1948)

Convention for the Protection of Human
Rights and Fundamental Freedoms and
Protocol, 40414

Convention on the Non-Applicability of
Statutory Limitation to Crimes Against
Humanity and War Crimes, United
Nations. See UN Convention on the
Non-Applicability of Statutory Limita-
tions (1968)

cordon sanitaire, 97

Council of Europe, 297, 298

Council of Four, 78-79

Course of German History, The: A Survey
of the Development of Germany Since
1815 (Taylor), 122

Court of Assizes, Paris, 175

Covenant of the League of Nations,
143-44, 147

Cramer, Myron C., 210

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Crawford, Johnson T., 190

Crimea, Putin’s annexation of, 352, 353

Crimean War, 198

crimes against humanity, 11; aggression seen
as, 352; Belgian law and, 266; CCL 10
and, 188, 288-89, 392n15; in the Congo
Free State, 91; Control Council Law
No. 10 and, 188, 190, 39116, 392n15;
defined in Convention on the Non-
Applicability of Statutory Limitation
to Crimes Against Humanity and War
Crimes, 297; Eichmann trial and, 256,
306; examples of, 132; expanding defini-
tion of, 296-97; first appearance in an
international document, 85; Genocide
Convention and, 242, 250, 296; Ger-

many’s postwar trials for, 288-90; Greece-

Turkey population exchange and, 179;
ICC jurisdiction and, 314; ILC draft code

on, 309; ILC expanding Nuremberg’s def-

inition of, 396n31; IMF Charter on, 131,
132-33; as imprescriptible, 14, 294; IMT
Charter’s definition of] 163-64; IMTFE/

Tokyo trial and, 206-7; IMT'’s jurisdiction

over, 131-32; internal prerogative of sov-
ereignty and, 8, 31, 86-87; international
crime, 307, 310, 311; International Crimi-
nal Tribunal for the Former Yugoslavia

(ICTY), 306, 307; Israel’s invasion of Gaza

and, 335; kaiser’s war of aggression and,
85-86; Lansing’s use of term, 379ni2;
London Charter (1945) and, 392n15;
Nazis and Nazi Collaborators (Punish-

[421]

Charter, 153; IMF Charter on, 131,
132, 133; IMTFE (Tokyo) trial and,
205, 206-7, 208, 210, 211, 212, 213-14,
216, 218; IMT'’s jurisdiction over,
131-32; International Law Commis-
sion (ILC) draft code and, 225; as a
leadership crime, 159-60, 247; Nazi
defendants convicted of, 186-87; nul-
lum crimen sine lege and, 213, 225,
285, 362; Nuremberg Military Tribunal
(NMT) trials and, 192-95; Nuremberg
trial and, 114, 133-34, 138-39, 141,
159-60, 285, 305, 361-62; Pact of Paris
(Kellogg-Briand Pact) and, 149; Trainin
on Nazi Germany’s, 134, 138-40

crimes against the United Nations and
associated personnel, 309

crimes of aggression. See aggression and
crimes of aggression

crimes of atrocity. See atrocity, crimes of

criminal, Hobbes on the, 27

criminal state: about, 134; as an oxymo-
ron, 8; Arendt on, 5; Arendt’s banality
thesis and, 280-82; deforming law,
292; del Vecchio on, 369n7; Jaspers
on, 5-6; Nazi Germany as a, 5, 6, 9,
134-35; problems with condemning
an entire state as a, 134-45; Trainin’s
use of, 134; using same excuses as
crimes by individuals, 369n13. See also
Verbrecherstaat

Croatia, 312

Crusades, the, 54-55

ment) Law and, 257; Nuremberg Military
Tribunal (NMT) trials and, 195-202, 238,
257-58, 392n29; Nuremberg’s aggression

cultural genocide, 241-42, 243, 244, 245-46
CUP. See Committee on Union and Pro-
gress (CUP)

paradigm and, 361; Nuremberg trial and,
76, 114-15, 133, 180-84, 257, 285; Pros-
ecuting heads of state for, 356; Russia’s
invasion of Ukraine and, 349, 354-55;
Shawecross’s closing statement focusing

on, 392n29; statute of limitations and, 14;

trial for Ottoman Armenians and, 107;
trying the kaiser for, 76; UN Convention
on the Non-Applicability of Statutory
Limitations (1968) and, 296; used by
Lloyd George describing kaiser’s war of
aggression, 85-86; as vertical crimes,
159-60. See also atrocity, crimes of; atroc-
ity paradigm

crimes against peace, 11; as an interna-
tional peace, 139; CCL 10 expanding
definition of, 192; described in IMT

Curzon, George, 75, 179
Czechoslovakia, 167
Czech Sudetenland. See Sudetenland, Czech

Daily Telegraph, 2770

Dallaire, R.A., 408n32

Dannenbaum, Tom, 351-52

Day of Reckoning, The (Radin), 111-13

death penalty, 15, 105, 186, 200, 211, 214

Decan, Kosovo, 332

De Cive (Hobbes), 24, 29

Defense of Peace and Criminal Law, The
(Trainin), 386n17

de Gaulle, Charles, 30

Dehler, Thomas, 2

De jure belli ac pacis (On the Law of War
and Peace) (Grotius), 37-39

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[422]

del Ponte, Carla, 331-33

del Vecchio, Giorgio, 5, 369n8

De Menthon, Francois, 123-24, 159

Demjanjuk, John (Ivan), 300

Densho collection, 275

De Republica (Cicero), 39

De Ribes, Auguste Champetier, 115-16,
123,198

Der SS-Staat (Kogon), 201

Der Stiirmer, 121, 186

Descamps, Edouard, 93, 146

Deutschtumsbund zur Wahrung der Min-
derheitenrechte in Polen (The German
Union for the Protection of Minority
Rights in Poland), 39on12

Dey, Bruno, 300-301, 316

dhimma status, of Armenians, 83

didactic function of trials, 191, 370n24

didactic trials, 15-16

Dinur, Yehiel, 273

Dirty War, 264

distinction, principle of, 334

Djakovica, Kosovo, 332, 336

Dodd, Thomas, 125, 125

“Dog Days,” poem, 384n13

domestic law: crimes of the Verbrecherstaat
and, 10; international crimes and, 133;
moral knowledge and, 11; problems
of state-sponsored crimes and, 10-11;
prosecution of, 298; protection of the
accused and, 302; war nexus require-
ment and, 164-65

domestic legal codes: genocide in, 254, 258,
287, 290; prerogatives of sovereignty
and, 31; treatment of murder, 371n18

Donitz, Karl, 186

Donnedieu de Vabres, Henri, 161, 203,
224; on cultural genocide in Genocide
Convention draft, 241, 242; Secretariat
Draft Convention and, 239

Donovan, William, 117, 118, 270

Doorn, Netherlands, 8o

double jeopardy, bar against, 73

“Draft Treaty of Mutual Assistance,” 144

Dual State, theory of, 291. See also Fraenkel,
Ernst

Du Bois, W.E.B,, 251

Dubost, Charles, 198

Duff, R.A,, 10

Duke, Kenneth, 246-47

dum-dum bullets, 60, 89, 376n30

Dunant, Henri, 58-59

Duterte, Rodrigo Roa, 347

INDEX

Dyer, Geoft, 70
Dyzenhaus, David, 51

Eagleton, Clyde, 148

Ecer, Bohuslav, 137, 140-41, 143, 153, 155

economic genocide, 242

Edward VII, 59

Egypt, 231, 232

Eichmann, Adolf, 15, 174, 316; about, 255;
Arendt on, 278, 400n4; Arendt’s banal-
ity thesis and, 279-82; charges against,
256; deference to authority, 278; Jeru-
salem trial of (1961), 13; kidnapping of,
255-56; normalcy of, 277, 278; role in
the Holocaust, 276, 277; testifying in
Eichmann trial, 277778, 279; vertical
nature of Nazi crimes and, 276

Eichmann in Jerusalem: A Report on the
Banality of Evil (Arendt), 256, 278, 291

Eichmann trial, 15, 363-64; atrocity para-
digm and, 255, 363; charges against
Adolf Eichmann in, 256; contributing
to preserving victims’ narratives, 274
75; crimes against humanity and, 256,
306; “crimes against Jewish people”
charge in, 256, 258, 401n12; Eichmann’s
testimony at, 2777-78; focus on the Jew-
ish people in, 256-57; Hannah Arendt
on, 256, 258, 271; Nazis and Nazi Col-
laborators (Punishment) Law and,
257-59; Nuremberg trial and, 256-57;
photographs at, 271; public attention
on, 271; punishment and, 273-74;
survivor testimony in, 269-73, 272,
274; universality principle and, 260-61,
269; universality principle following
the, 261-67; universal jurisdiction and,
259-61, 269; Zionist nation-building
and, 271-72

Einsatzgruppen case (Trial 9), Nurem-
berg Military Tribunal (NMT), 196,
198-200, 201

Eizenberg, Izrael, 271

Eldon, Lord (John Scott), 63

Elements of International Law (Wheaton),
8-9

Emmott, Alfred, 9o

Encyclopedia Britannica, 98-99

enemy(ies): Carl Schmitt on, 50-51;
Hobbes’s concept of, 31; hostis
humani generis, 57; justis hostis (just
enemy), 52, 53; Kant on, 57; Napoleon
as hostis humant generis, 62

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Enlightenment belief system, 65

Entente Powers, 72, 77, 85, 96, 97, 105

epistemic fog, 44, 45, 374140

Estonia(ns), 254, 388n53

ethnic cleansing, 179, 202, 263, 304. See also
genocide; Holocaust

Europe: belief in superiority of, 87; claim-
ing sovereignty over colonial holdings,
93-95; conditions for recognition of
sovereignty by, 165-71. See also specific
countries

European Convention on Human Rights,
286, 290, 40414

European statehood, connection between
civilization and, 8, 87-88

Ewers, Hans, 289-90

external prerogative of sovereignty, 8, 31,
62, 116, 177, 324, 358

Extraordinary Court-Martial, 104, 171, 174

extraterritorial jurisdiction, 259, 305

Falco, Robert, 161

Falkenhayn, Erich von, 67-68

fear, absence of government and, 22, 24

JSedayeen, 231

Federal Republic of Germany: Basic Law
(Grundgesetz) in, 289-90, 405n22;
investigation of Nazi-era crimes, 2; post-
war charges for Nazi-era crimes, 290—
94; retroactive German prosecution and,
290; statute of limitations in, 1-2, 295

Ferencz, Ben, 157, 190, 198-200, 199, 343, 351

Ferry, Jules, 380n16

Fichte, Johann Gottlieb, 124

First World War. See World War I (1914-1918)

Fortunoff Archive, Yale University, 274-75

Forty Percent archive, 275

Fraenkel, Ernst, 291-92. See also Dual
State, theory of

France: Committee on New States and the
Protection of Minorities, 167; condemn-
ing mass killings of Ottoman Arme-
nians, 85; Crimean War and, 98; crimes
against humanity in penal code of, 294;
on “cultural genocide” in Genocide Con-
vention, 243; on Czech Sudetenland,
156; exempt from protection of minori-
ties in, 169; Geneva Protocol and, 145;
IMF Charter and, 130; IMTFE/Tokyo
trial and, 209; Leipzig trials and, 73;
Pact of Locarno and, 146; speech on
justification for colonialism by, 380n16;
Suez Canal and, 231; support for Khmer

[423]

Rouge, 248; Treaty of Berlin and, 166;
trials for captured enemies during
WWI, 70-71; trying war criminals
by, 71; UN Convention on the Non-
Applicability of Statutory Limitations
(1968), 296; World War I and, 68
Franco-Prussian War (1870-1871), 71, 379n11
Jrancs-tireurs (free shooters), 379n11
Frank, Hans, 52, 186
Frankfurt Auschwitz Trial (1963-1965),
299
Franks, Tommy, 267-68
French prosecutors, at Nuremberg trials,
115-16, 122-23
Freud, Sigmund, 385139
Freytagh-Loringhoven, Axel von, 150-51
Friedrich, Carl, 113
Friendly Relations Declaration of 1970,
324, 410n57. See also United Nations
Fulbrook, Mary, 291, 292
Funk, Walther, 111
Furchner, Imgard, 14, 300-301, 301
Future of Germany, The (Jaspers), 6
Fyfe, David Maxwell, 153-54, 182, 198

Gallant, Yoav, 412n87

Galtieri, Leopoldo, 263-64

Garzon, Baltasar, 263-64, 268-69

Gaza, Israel’s invasion of, 334-35, 411184

Gbagbo, Laurent, 267

Generalplan Ost (General Plan for the
East), 139

General Treaty for the Renunciation of
War, 386n17

Geneva Convention(s), 38, 132; Additional
Protocol Article 51 (5)(b), 221, 336,
413n91; ad hoc committee draft, 242,
245; civilian casualties and, 336; com-
promises with, 245-49; crimes against
humanity and, 242, 296; “cultural
groups” in, 243, 244; final convention,
244-45; International Convention on
the Prevention and Punishment of the
Crime of Genocide (1948), 245; NATO’s
violation of, 336; pass to committee
meetings for, 240; “political groups”
in, 239, 243-44, 247-48; proposal for
penal court addressing violations of,
71-72; references to international court
in draft of, 242-43; secretariat draft of,
239-42; on treatment for POWs, 207;
universal jurisdiction and, 241, 242,
248, 251, 263

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[424] INDEX

Geneva Protocol for the Pacific Settlement German military, Nuremberg Military

of International Disputes (1924), 145, 150 Tribunal (NMT) trials and, 194
Genghis Khan, 201 German Military Penal Code (1872), 382n49
genocide, 11; as an international crime, German people: collective guilt of, 126-27;

249-50; Arthur Greiser trial for, 397n2;
Belgian conviction of Rwandan nuns
convicted of, 266-67; coining of term,
85, 237; defining, for Genocide Conven-
tion, 239; Eichmann trial and, 255, 256,
258; of ethnic Russians in the Ukraine,
324, 343—-44; German conviction of
Nikola Jorgi¢ for, 262-63; in Germany’s
postwar legal code, 290; ICC jurisdic-
tion and, 314; ILC draft code on, 309;
as imprescriptible, 14, 294-302; Israel
accused of, 287, 412n89; Jorgi¢, Nikola,
convicted of, 263; Karadzi¢ and Mladi¢
convicted of, 347; by the Khmer Rouge,
248; mass killings of Ottoman Arme-
nians and, 82, 84-85, 96-97, 101-3,
361; Nazi crimes and, 115-16, 195-203;
Nuremberg Military Tribunal (NMT)
trials and, 197-203; of Ovaherero

and Nama people in German South-
West Africa, 95-96, 381n47, 382n49;
Mladié¢ and Karadzic convicted of, 347;
Milosevié charged with, 337; Pinochet
case and, 264, 266; Polish trial of Amon
Goth, 238; “positive” aspects of, 202,
393n41; Raphael Lemkin and, 197-98;
Rwandan, 15, 249, 307, 312, 316, 317,
318-20, 338, 341, 408118, 408n32; stat-
ute of limitations and, 14; term used by
International Military Tribunal (IMT),
198; universality principle and, 259-60;
US accused of genocide of Black Ameri-
cans, 251-54; as a vertical crime, 247;
Wannsee Protocol and, 246-47. See also
atrocity, crimes of; Genocide Conven-
tion (1948)

Genocide Convention (1948), 11, 12-13, 17,

305, 306, 316, 362-63, 399n42; Eich-
mann trial and, 258, 259-60; failure
of Nuremberg and, 238-39; Nazis and
Nazi Collaborators (Punishment) Law
and, 259; retroactive force of, 286-87;
Secretariat Draft Convention, 239-42,
248; universality principle and, 241,
242, 248, 251, 260-61, 263

German Basic Law, 4, 289
German Criminal Code (Strafgesetzbuch),

1, 289

German Department of Justice, 73

conspiracy charges at Nuremberg and,
128; Nuremberg trial and, 126-27; pre-
sented as victims of the Nazi Party, 128

German Secret Military Police, 73

German South-West Africa, 95-96, 104,
38147

Germany: as center of civilization, 115;
collective paranoia in, 120; in the con-
spiracy narrative, 129; Control Council
Law No. 10 (CCL 10) and, 188-89;
convictions of German-on-German
crimes in, 288-89; exempt from pro-
tection of minorities in, 169; idea of the
Sonderweg and, 122, 126, 129; invasion
of Poland, 150; Is Germany Incurable?
on, 120; Jorgi¢ conviction and, 262-63,
267; Leipzig trials in, 72-74; Little
Treaty of Versailles and, 169; murder
of Talaat Pascha in, 171; on NATO’s use
of force in Yugoslavia, 322-23; Pact of
Locarno and, 146; postwar judiciary,
288-90; settlers in Poland from, 169,
391n12; statute of limitations, 1; Treaty
of Berlin and, 166; trying the kaiser
from, 74-81; trying war criminals from,
70-74; Versailles Treaty “war guilt”
clause and, 378n38; “White Book” of,
382n50; Wirtschaftswunder (economic
miracle) in, 7; World War I and, 67-68,
70. See also Federal Republic of Ger-
many; German people; Nazi Germany,
atrocities by; Nazi state/Nazism

Gestapo, 186

Gilbert, Gustave, 118, 120-21, 276, 277

Global Institute for the Prevention of
Aggression, 343

Glueck, Sheldon, 117, 118, 145, 15455

Goebbels, Joseph, 111, 112, 136, 251

Goldensohn, Leon, 118

“Good Samaritan laws,” 336-37

Goring, Hermann, 121, 168, 186-87, 273,
278, 292, 384n25

Goth, Amon, Polish genocide trial of, 238

Gourevitch, Philip, 318

government(s): Hobbes on absence of, 22,
24-26; Kant on republican, 55

Graven, Jean, 285-86

Great Britain. See Britain/Great Britain

Great Illusion, The (Angell), 66

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Great Powers, 100-1

Great War. See World War I (1914-1918)

Greco-Turkish War (1919-1922), 178

Greece, 112, 166; minority treaties and,
170; population exchange with Turkey,
178-79; voluntary exchanges between
Bulgaria and, 178

Greek Jewish survivors of the Holocaust, 275

Greek Orthodox faith, 178

Greenberg, Haia, 175-76

Greiser, Arthur, 397n2

Grey, Edward, 376n26

Groning, Oskar, 300

Gros, André, 151-53, 155-56, 182, 185

Grotius, Hugo, 36-37, 358; the Crusades
and, 54; as defender of “might makes
right,” 42, 373n27, 375n6; doctrine of
res nullius and, 93; as father of interna-
tional law, 40; on jus ad bellum, 38-4o0,
41-42, 46; on jus in bello, 37, 38; Kant
on, 48, 49; Nazi genocide and, 373n27;
on pirates, 373n24, 373n25; statue of,
36; treatise on law of war, 37; violation
of jus ad bellum and, 45; on war, 37-42

Habré, Hisséne, 267

The Hague, international peace confer-
ences in the, 59

Hague Convention(s): of 1899, 38, 66, 70,
170; of 1907, 38, 66, 70; Martens Clause
and, 85; Permanent Court of Arbitra-
tion, 72; trying the kaiser for violations
of, 78; on war crimes, 71, 132

Hamas, 334-35

Hanning, Reinhold, 300

Harb Mecmuasi (War Journal), 84

Harvard Law Review, 113, 154

Hathaway, Oona, 147, 3731027, 37506

Hausner, Gideon, 257, 269, 271, 274, 277, 280

Headlam-Morley, James, 167, 169

Heart of Darkness (Conrad), 90, 93, 126

Hegel, George Wilhelm Friedrich, 124, 126

Heidegger, Martin, 49

Heller, Kevin Jon, 189

Hess, Rudolf, 118-19, 186

Higgins, John Patrick, 209-10

High Command case, in Nuremberg Mili-
tary Tribunal (NMT) trials, 192, 194, 196

Himmler, Heinrich, 111, 136, 292

Hindenburg, Paul von, 71

Hirsch, Francine, 133, 343

Hitler, Adolf, 5, 30, 50, 81, 113, 115; in The
Day of Reckoning (Radin), 111; on

[425]

invading the Soviet Union, 389n78;
on keeping agreements, 30; legality of
directives of, 291-92; quoted in IMT
trial, 371n21; secret orders as having
force of law, 291-92; as solely respon-
sible for Nazi crimes, 160; studies on,
119-20; violation of the law, 293; writ-
ten order for genocide, 399132

Hitlerite Responsibility Under Criminal
Law (Trainin), 5, 134, 138, 140

Hobbes, Thomas, 8, 22-31, 33, 34, 357;
Hugo Grotius and, 37; Kant and, 35,
46; on natural law, 39

Hobbesian trap, 24, 477, 66, 336, 358

Holocaust: audio recordings from survi-
vors of, 274-75; Eichmann trial and.
See Eichmann trial; Israel and, 259;
Nuremberg Military Tribunal (NMT)
trials and, 196-97. See also genocide

Holocaust Remembrance Center,
274

hostis humani generis, 57, 62, 358; the
kaiser acting as, 75; the pirate and, 75,
129, 142, 260

Hughes, William, 76

human equality, 42

humanitarian intervention, 364-65; and
America’s invasion of Afghanistan
and Iraq, 413n101; civilian deaths and,
336; CNN effect and, 338-39; “consti-
tutional arrangements” and, 327-28;
death of soldiers and, 338-39; debate
on NATO’s Kosovo campaign, 330-33;
extradition of Pinochet to Spain and,
305; International Commission on
Intervention and State Sovereignty
(ICISS) and, 325-27, 328; laws of
armed conflict and, 334-35, 365; Libya
campaign and, 328-30; military risk
and, 333-34, 336-37, 342; NATO’s air
campaign against Yugoslavia and,
303-4, 305, 320-25, 335-36, 337-38,
339-40, 409142, 409n43; Ottoman
Empire and, 98, 361; reading aggres-
sion as a crime of atrocity and, 353;
“responsibility to protect”/R2P and,
326, 327, 328, 329, 330; Rwanda and,
312, 318-20; Somalia and, 312-13, 316-18;
standard model of war and, 337-38

Human Rights Watch, 268

Hungary, 167, 231-32, 295

Hussein, Saddam, 26, 267, 324, 344

Hutu Rwandans, 266-67, 318, 338, 408n18

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[426]

ICC. See International Criminal Court (ICC)

ICISS. See International Commission on
Intervention and State Sovereignty
(ICISS)

ICTR. See International Criminal Tribunal
for Rwanda (ICTR)

ICTY. See International Criminal Tribunal
for the Former Yugoslavia (ICTY)

1G Farben case (Trial 6), 192-93, 196

Ignatieff, Michael, 338

imprescriptibility principle, 299-300

imprescriptible crimes and principle of
imprescriptibility, 294, 297, 299-300.
See also statute of limitations

IMT. See International Military Tribunal
(IMT)

IMTFE. See International Military Tribunal
for the Far East (IMTFE) trial

India, 101, 209, 296, 324

Indian boarding school system, stories
from, 275

industry leaders, Nuremberg Military Tribu-
nal (NMT) trials and, 192-94, 196

inkblot tests, 118, 119, 276

Institut de Droit International, 59, 70, 71,
87-88

Institutes of the Law of Nations, The
(Lorimer), 88, 97, 101

internal prerogative of sovereignty: about,
8, 31, 357; crimes against humanity
and, 8, 31, 86-87; European recog-
nition of states and, 165-71; IMT
Charter’s definition of crimes against
humanity and, 164; mass killings of
Ottoman Armenians and, 86-87, 97;
Nuremberg trial and, 114-15, 361

International Center for Transitional Jus-
tice, 286-87

International Commission on Intervention
and State Sovereignty (ICISS), 326-28,
330

International Committee of the Red Cross,
59, 71, 332-33

International Convention on the Preven-
tion and Punishment of the Crime of
Genocide (1948), 245

international court, 182; Genocide Con-
vention draft and, 242; Leipzig trials
and, 71-72; Nuremberg trial and, 113.
See also International Criminal Court
(ICC); international criminal courts

International Court of Justice (ICJ), 141,
225, 287-88

INDEX

International Covenant on Civil and
Political Rights (ICCPR), 286, 404n5,
405n22

international crime(s): domestic acts of
atrocity and, 305-13; International Law
Commission (ILC) on, 309; war as an,
142-52; Win-chiat Lee on, 310-11.

See also aggression and crimes of
aggression; atrocity, crimes of; crimes
against humanity; genocide; war crimes

International Criminal Code, 223-24, 232

International Criminal Court (ICC),
275-76, 344, 365, 412n84; arrest for
Lubango, 314; arrest warrant against
Netanyahu by, 412n86; arrest warrant
for Putin, 349; creation of, 313-15;
crimes given jurisdiction by, 314; defi-
nition of and jurisdiction over crimes
of aggression, 344-47; principle of
complementarity and, 315; Rodrigo
Roa Duterte and, 347; Rome Statute
and, 313

international criminal court(s), 10, 15, 150,
224, 225-26, 228, 313-15; international
criminal tribunal, early proposals, 22,
81, 177. See also International Criminal
Tribunal for Rwanda (ICTR); Interna-
tional Criminal Tribunal for the Former
Yugoslavia (ICTY)

International Criminal Tribunal for
Rwanda (ICTR), 275, 307, 312, 313,
343-44

International Criminal Tribunal for the
Former Yugoslavia (ICTY), 306, 307,
311-12, 313; on aggression as a crime,
344; financing, 333; leaders for atroci-
ties in the Balkans prosecuted by, 347;
Mogadishu disaster and, 318; NATO
bombing campaign in Yugoslavia and,
331, 332-33

international law, 38-39; applying only to
warfare between civilized nations, 88;
coining of term, 34; colonial encoun-
ter and, 46, 97, 359; crimes against
humanity and, 306; different responses
to European colonialism and, 96-97;
genocide and, 306, 307; Grotius as
father of, 40; Hague conferences (1899
and 1907) and, 59; Lassa Oppenheim
on rules of, 88, 380n19; Leipzig trials
and, 73-74; Nuremberg trial and,
114-15, 130, 363; Ottoman Turkey and,
98, 99-100; protecting states from

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

outside legal scrutiny, 116; responsibil-
ity of individual state actors in, 180-81,
209; Russia’s invasion of Ukraine and,
354; semi-barbarous states in, 98;
sovereignty and, 8, 22, 33-35; state
aggression and, 141, 142-43; trying the
kaiser and, 75-77; two prerogatives of
sovereignty and (See prerogatives of
sovereignty); Verbrecherstaat and, 9-10,
11-12, 22; war(fare) and, 61, 70-71,
88-89, 151; the West associated with,
8-9, 130; Westphalian system and,
51-52; World War I and, 70-72. See also
Jus ad bellum; jus in bello; jus publi-
cum Europaeum; state sovereignty and
sovereign states

International Law Association (ILA),
3th Congress of, 177-78

International Law Commission (ILC):
draft code of, 223-25, 307-10; Draft
Code of Offences against the Peace and
Security of Mankind, 226, 229, 230,
308-9

International Military Tribunal (IMT),
9-10; accomplishments, 113-14; as ad
hoc tribunal, 224; CCL 10 and juris-
prudence of, 391n6; on crimes against
humanity, 132-33, 153, 163-64, 296,
305-6; criminalization of aggression
and, 349; documentary evidence of,
269-70; drafting Charter of the, 151-
52; extermination of Jews and, 196;
“genocide” appearing in indictment
by, 198; IMTFE trial and, 205, 211;
instabilities in, 204-5; judges, 161;
London Conference drafting a Char-
ter for, 151-53; Nuremberg Military
Tribunal (NMT) trials and, 189, 202;
on prescriptive periods, 294; preserv-
ing the internal prerogative of sover-
eignty, 181-84; treatment of crimes
against humanity, 195; United Nations
and, 223-24; on war of aggression, 12.
See also London Charter; Nuremberg
trial

International Military Tribunal for the Far
East IMTFE) trial, 215, 362; about,
205; as ad hoc tribunal, 224; aggression
paradigm and, 212-13, 214, 216-18, 219,
221; Charter of the, 395n8; chief pros-
ecutor for, 209; defendant’s dock, 206;
dissents in, 211-19; Japanese atrocities,
207-8; judges, 209-10, 215; Keenan’s

[427]

opening address at, 209; sentences for
defendants, 211; trial record of, 211

international peace conferences, 59

interwar period, 138, 151, 156, 359-60

“In the Matter of the Position of William
Hohenzollern, Kaiser of Germany:
Under International Law” (Clarke), 75

Introduction to the Principles or Morals
and Legislation, An (Bentham), 34

Iraq, 26, 267, 324, 344, 351, 355, 4131101

Iraqi Tribunal, 344

Is Germany Incurable? (Brickner), 120

Israel: crime of genocide in, 287, 412n89;
crime of genocide in domestic legal
code of, 287; Eichmann trial and,
255, 256, 257-61, 271-72; expansion
of crimes of humanity definition and,
296; invasion of Gaza, 84, 334-35;
Nazis and Nazi Collaborators (Punish-
ment) Law in, 258-59; prosecution of
former kapos in, 259; Suez Canal and,
231; on universal jurisdiction, 261

Israeli Supreme Court, 259-60, 261,
401n12

Ttaly, 106, 166, 167

It Can’t Happen Here (Lewis), 9

Jackson, Robert, 127, 182, 371n21; on defi-
nition of aggression, 153; documentary
evidence of, 269-70; on juridical chal-
lenge posed by the Verbrecherstaat, 115;
at London Conference, 151, 152, 152,
182; on Nazi Party as an instrument of
conspiracy, 128-29; on Nazi’s persecu-
tions, 181; on not incriminating the
German people, 127; Nuremberg Mili-
tary Tribunal (NMT) trials and, 189,
190; opening statement at Nuremberg,
112, 142, 208-9; on Politis definition of
aggression, 152; qualifications of, 208;
on “spillover” effect of war, 157; zonal
trials and, 189

Jager, Herbert, 11, 298

Jahreif}, Hermann, 154, 155, 160, 389178

Japan, 98, 142; admission to group of
“civilized states,” 100-101; atrocities
committed by, 394n8; attack on Pearl
Harbor, 205; invasion of Manchuria,
149, 323; as a semi-barbarous state, 98.
See also International Military Tribunal
for the Far East (IMTFE) trial

Japanese Americans, testimonies by, 275

Jaranilla, Delfin, 210

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[428]

Jaspers, Karl, 13, 113, 328; accomplish-
ments, 2-3; Der Spiegel interview of,
1, 4-5, 285; letters to Karl Jaspers,
4oon4; on the Nazi criminal state, 5-6,
9; notion of Nazi Germany as rupture
of civilization,g; present at postwar
trial, 2; during the Third Reich, 3-4; on
Verbrecherstaat, 7, 11; Wohin Treibt die
Bundesrepublilk?, 6-7

Jerusalem District Court, 260

Jewish Survivors of the Holocaust Oral
Histories, British Library, 275

Jews, 350; destruction of cultural objects
and, 245-46; Eichmann trial and,
256-57; Kharkov trial and, 137; Kras-
nodar trial and, 136; minority treaties
and, 168-69, 170; Nuremberg Military
Tribunal (NMT) trials and extermina-
tion of, 196-203; pogroms against, 165,
174-77; preserving narratives of, 274
75; resembling Ottoman Armenians,
83; in Romania, 1677-68; testimony
by, in Eichmann trial, 269-73; Treaty
of Berlin and, 166; Ukrainian, 174-75;
Wannsee Protocol and, 247

Jodl, Alfred, 154, 187

John S. Latis Benefit Foundation, 275

Jones, Frederick Llewelyn, 177

Jorgié, Nikola, 262-63, 267

Journal de Bruxelles, 93

Judges, 91, : in IMTFE//Tokyo trial, 207,
209-10, 211, 215; International Military
Tribunal (IMT), 124, 161, 190, 212; Nazi
Party and, 288; Nuremberg Military
Tribunal (NMT) trials, 158, 190, 194,
195-96, 197, 221, 258; transcendental, 49

Jiinger, Ernst, 50, 54, 57, 67

Jungster, Hezekiel, 401n12

juridical intervention, 305, 307, 315, 318

jurisdiction: active personality, 259; extra-
territorial, 259, 305; of German courts,
288; International Criminal Court
(ICC), 314, 347-48, 365; of Interna-
tional Military Tribunal (IMT), 131-32;
passive personality, 259-60; principle
of complementarity and, 315; protec-
tive, 259, 260; spatial limits on, 14, 284,
364; temporal dimension of, 285-302;
types of crimes given, 314. See also uni-
versal jurisdiction

jurisdictional basis, Eichmann trial and,
259-61

“jurisdiction over jurisdiction,” 291-92

INDEX

Jus ad bellum, 358; Carl Schmitt on, 49, 52,
54, 58, 61; Cicero on, 39—40; Grotius
on, 38-39, 40, 41-42, 46; Hague confer-
ences and, 60; justness of a cause and,
41-42; Kant on, 46; neutrality and,
60-61; separation from jus in bello, 159,
337; trying the kaiser and, 76; Vattel
on, 43, 46, 159; violation of jus in bello
and, 45; Westphalian system, 51-52

Jus gentium (“law of nations”), 34, 38, 88,
357, 358; see also international law and
Jus publicum Europaeum.

Jus in bello, 40, 45, 54, 67, 159, 374143;
about, 37, 38; aggression paradigm
and, 142, 156, 158; applying only to
civilized states, 88; Carl Schmitt on,

54, 58; developments in, latter half of
nineteenth century, 58-60; Germany’s
violation of, in WWI, 70; Grotius on,
37; Institut de Droit International and,
59; international agreements related
to, 38; jus ad bellum and, 45, 58; legal
thinkers in support of, 37-38; separa-
tion from jus ad bellum, 159, 337; Vattel
on, 159; war crimes and, 71; World War
I and, 67, 70

Jus publicum Europaeum, 62,103, 269,
378n38; Carl Schmitt on, 51, 52, 54, 57;
case of Napoleon and, 63-64; Hague
conferences and, 60; neutrality and, 8o;
Pact of Paris and, 148-49; sanctions on
foreign states and, 61; sovereign pre-
rogative and, 87; trying the kaiser and,
777; universal jurisdiction and, 269

Just and Unjust Wars (Walzer), 349

just enemies (justi hostes), 52, 53, 358

justness of a war: Cicero on, 39-40; Gro-
tius on, 40, 41, 45; Kant on, 55-56; Vat-
tel on, 43-44, 45, 374140; war manifes-
tos and, 47-48. See also jus ad bellum

Kaltenbrunner, Ernst, 186

Kampala, Uganda conference, 314, 344, 351

Kant, Immanuel, 327-28; Carl Schmitt
on, 49; endorsing perpetual war in
the search for perpetual peace, 55-57,
358; on Grotius and Vattel, 47, 48, 49;
Hobbesian trap and, 35, 47; on peace
treaties, 74; on perpetual peace, 55,
375n10; “Toward Perpetual Peace,” 35,
56; on war manifestos, 48

kapos, 259, 401n12

Karadzié¢, Radovan, 347

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Ka-Tzetnik 135633 (Yehiel Dinur), 273

Kaufmann, Erich, 371n21

Keenan, Joseph, 208-9, 210

Keitel, Wilhelm, 187

Kelley, Douglas, 276; 22 Cells in Nurem-
berg, 121; diagnosis of Rudolf Hess,
118-19; Goring and, 384n25; Hermann
Goring and, 121; testing Nazi defen-
dants for fitness for trial, 118; up-front
study of Nazism at Nuremberg, 120-21

Kellogg-Briand Pact (Pact of Paris) (1928),
146-49, 154, 212, 360

Kelsen, Hans, 28, 50, 151, 160, 371118

Kemal, Mehmet, 105

Kempner, Robert, 247

Ker-Frisbie Doctrine, 400n2

Kharkov trial, 136-137

Khmer Rouge crimes, 248, 399n34; see also
genocide

Kiesinger, Kurt, 6

Ki-moon, Ban, 329

Kinkel, Klaus, 322, 323

Kirchheimer, Otto, 118

Kissinger, Henry, 268, 402n34

Knesset, the, 256, 258, 287

Kogon, Eugen, 201

Korean comfort women, 394n8

Koskenniemi, Martti, 87, 95

Kosovo, NATO’s bombing of, 303-4,
320-25, 330-33, 335-36, 353

Kovner, Abba, 272-73

Krasnodar trial, 136

Kriegsausbruch und Kriegsschuld 1939
(Freytagh-Loringhoven), 150-51

Kriegsverbrecher (war criminals), 72,
289-90

Kristallnacht, 246, 288-89, 291 389n3

Krupp, Gustav, 128

Krupp case (Trial 10), 192, 193, 194

Kurds, 99, 103

Kuss, Susanne, 382n49

Kuwait, 296, 344

La criminalité collective des états et le droit
pénal del lavenir (collective criminal-
ity of states and the criminal law of the
future) (Pella), 146

LAllemagne: Essai d’explication (Vermeil),
122-23

Langer, Walter, 119-20

Langer, William, 119

Lansing, Robert, 70, 76, 77-78, 133, 379n12

Lapradelle, Albert Geouffre de, 75

[429]

Larnaude, Ferdinand, 7o, 75

Latvia(ns), 254, 388n53

Lausanne Treaty VI, 106, 178

Lauterpacht, Hersch, 21, 40, 100, 138, 142,
305, 373127, 3831n67; on juridical inter-
vention, 305; Nuremberg and, 383n67;
opening address at Nuremberg and,
158; on Pact of Paris, 148

“law of nations,” 34, 38, 41-42, 47, 379n12.
See also international law, jus publicum
Europaeum

The Law of Nations (Le droit des gens, Vat-
tel), 42-45

“The Law of Nations and the Punishment
of War Crimes” (Lauterpacht), 138

Lawrence, Geoffrey, 161

laws of humanity, 85-86, 107

League of Arab States, 296

League of Nations, 52-53, 143; Conference
for the Reduction and Limitation of
Armaments, 149-50; Covenant of the
League of Nations, 14344, 147; ethnic
homogenization and, 180; Geneva
Protocol and, 145; Japanese invasion of
Manchuria and, 149; minority treaties
and, 167-68, 169—70; Permanent Court
of International Justice, 170; pogroms
and, 176-77; Temporary Mixed Com-
mission for Disarmament, 144

Lebanese Shias, 267

Le droit des gens (The Law of Nations)
(Vattel), 42, 373128, 415028

Lee, Win-chiat, 310-11

legitimacy, 357; of NATO’s air war in Yugo-
slavia, 320-325, 353

Leipzig trials, 72-74, 73, 132

Lemkin, Raphael, 11, 240, 399n42; coin-
ing of genocide by, 85, 196-97, 237; on
crimes against humanity, 238-39; on
cultural genocide in Genocide Conven-
tion draft, 241; on genocide as a cate-
gory of international crime, 197-98; on
mass killings of Armenians, 85, 197; on
Ottomans as Nazis’ precursors, 384n16;
Secretariat Draft Convention and, 239;
on We Charge Genocide, 253, 399142

Lend-Lease Act (1941), 142

Leopold II, king of Belgium, 9o, 91-93,
146

Leviathan (Hobbes), 22, 23, 26, 68

Lewis, Sinclair, 9

Ley, Robert, 128

Libya, 328-30

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[430]

Lie, Trygve, 223

Lieber Code, 58, 71-72

Life magazine, 137

Lincoln, Abraham, 58

L'intervention d’ humanité, 98

Lithuania, 348

Lithuanian American Council, 400n44

Little Treaty of Versailles (1919), 168-69

Litvinov, Maxim, 149-50

Lloyd George, David, 770, 74, 76, 77, 78, 79,
79, 167, 377n20; use of “crimes against
humanity” by, 85-86

Locke, John, 42

London Charter, 130, 131, 132, 143, 151-54,
155; CCL 10 and, 188, 192, 391n5; on
crimes against humanity, 132-33, 153,
163, 392n15; on crimes against peace,
133, 153, 391n5; on three international
crimes, 132, 133; wWar nexus require-
ment and, 165

London Conference, 134, 151-53, 152, 182,
216

Lorimer, James, 42, 87, 88, 97-98, 101

Louis IV, 374n40

Louis XVIII, 62-63

Luban, David, 338, 351

Lubanga, Thomas, 314

Ludendorff, Erich, 71

Luxembourg, 80

Lvov, Poland (Lviv, Ukraine), 20, 86

Macaulay, Thomas, 87

macrocriminality, 11, 283, 298

Makarewicz, Juliusz, 86-87

mala in se offenses, 285

Malet, Sir Edwin, 9o

Mali, 296

Malta (island), 105, 107

Manchukuo, 149

Manchuria, 149, 210, 323

Marcuse, Herbert, 118

Marne, battle of, 68, 71

Marshall, Louis, 176

Martens Clause, 85, 379n11

Mask of Sanity, The (Cleckley), 119

mass killings: by German in German
South-West Africa, 95-96, 104; in
Kharpet (Harput), 82; of Ottoman
Armenians, 83, 84-85, 96-97, 101-3;
of Tutsi Rwandans, 266-67. See also
genocide

Maximilian I, Emperor, 40

McDougall, Edward, 210

INDEX

McHaney, James, 200-201

Medical case (Trial 1), Nuremberg Military
Tribunal (NMT), 196

Mégret, Frédéric, 351-52

Mehmet VI, 104

Melos (island), 30

mens rea, 135, 281, 364

Metaphysics of Morals, The (Kant), 74

“microcriminality,” 10-11, 302

Milgram, Stanley, 278, 279

military: civilian casualties and, 334-35;
force protection and, 333-34; German
Military Penal Code and, 382n49; Mog-
adishu disaster and, 317-18; Nurem-
berg Military Tribunal (NMT) trials
and German, 194; recognition as a
state and power of, 100-101. See also
soldiers

Military Tribunals Ordinance (1898),
382n49

millet system of rule, 83

Milosevié, Slobodan, 337, 347

Mind of Adolf Hitler, The (Langer),
119-20

Ministries case (aka the Wilhelmstrafie
case) (Trial 11), 192, 195

minorities, 360; Committee on New States
and the Protection of Minorities and,
167-69; conditions for recognition and
treatment of, 165-71; Ottoman Empire,
83; population exchanges and, 178-80.
See also Jews; Muslims

minority treaties, 167-71, 177-78

Mladié, Ratko, 347

Mogadishu, Somalia, 317-18, 338. See also
Black Hawk Down

Montenegro, 166

moral knowledge, 11, 281, 285

Morel, E.D., 380on29

Morgenthau, Henry Sr., 84, 85

Moscow Declaration, 136

Moynier, Gustave, 71, 87, 92

Mukabutera, Julienne (Sister Marie
Kisito), 266-67

Mukangango, Consolata (Sister Gertrude),
266-67

Mulisch, Harry, 271

Miillereisert, Arthur, 289

murder: elimination of statute of limita-
tions for, 297; German statute of limi-
tations for, 1; prescriptive period for, 4,
6, 293-94; statute of limitations on, 1,
293-94, 369n7. See also mass killings

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Muslims: Berlin Treaty and, 166; Greece-
Turkey population exchange and,
178-79; in Ottoman territories,
83,98

Musmanno, Michael, 200

Nama people, 381n47

Namibia, Republic of, 95

Napoleon Bonaparte, 4, 5, 62-63, 63

Napoleonic Wars, 62, 100

Nasser, Gamal Abdel, 231

National September 11 Memorial and
Museum, 275

National Socialism, 123. See Nazi state/
Nazism

natives, warfare with, 88-89

NATO: accusation of war crimes, 70, 113,
195, 261, 349, ; bombing campaign
against Yugoslavia, 303-4, 320-25,
330-33, 335-36, 337-49, 353, 364,
413n92; legitimacy versus legality
323, 353; Libyan campaign and, 328,
329-30; rules of engagement of, 333,
336, 338, 339, 413192

NATO F-16s, 332, 336

Nazi defendants: belated trials of, 300-301;

conspiracy charge against, 127-29;
continued interest in, 121-22; death
penalty for, 186, 200; defendant’s dock
at Nuremberg, 114; leadership crimes
and responsibility of, 160-61; Leipzig

trial, 72-73; psychology of, 117, 276-77;

researchers on mindset of, 119-21; sen-
tences for, 162, 186-87, 194, 195, 196,
200; testing for fitness for trial, 118-19;
22 Cells in Nuremberg: A Psychiatrist
Examines the Nazi Criminals (Kelley),
121. See also specific names

Nazi-era crimes, 360; Arendt’s banality

thesis on, 279-83; Browning’s explana-

tion of, 282-83; continuing prosecu-
tions of, 286; German-on-German
crimes, 288-89; postwar charges in
Germany for, 290-94; prescriptive

period for, 1, 4, 6, 293-95; prosecutorial

difficulties for, 298-302; retroactiv-
ity of, 286-90; spillover effect and,
314; statue of limitations expiration
and, 1-2, 6, 285; universal jurisdiction
after Eichmann trial for, 261-62; West
Germany’s investigation and trial of,
2. See also Eichmann trial; Nazi defen-
dants; Nazi Germany, atrocities by;

[431]

Nuremberg trial(s); ; Verbrecherstaat
(erimes of)

Nazi extermination. See Nazi-era crimes;
Nuremberg trial(s); Verbrecherstaat
(crimes of)

Nazi Germany, atrocities by: exploding the
limits of law, 112-13; genocide, 115-16,
195-203; pogroms against Jews, 165,
174—77; portrayed in The Day of Reck-
oning (Radin), 112; postwar charges
against Nazis for breaking laws dur-
ing, 291; rhetorical attacks on, 115-16;
Sonderweg thesis and, 122; Trainin’s
focus on crimes against peace vs.,
138-39. See also Nuremberg trial(s);
Verbrecherstaat (crimes of)

Nazi organizations, as criminal, 395n8

Nazi Party: as an instrument of conspiracy
and coercion, 128; postwar German judi-
ciary and, 288; psychology of, 276-77

Nazis and Nazi Collaborators (Punish-
ment) Law (1950), 256-59, 287

Nazi state/Nazism: aggression as paradig-
matic crime of, 133-34, 138-39; Carl
Schmitt and, 49, 50; as a criminal state,
5, 6, 9, 134-35; De Menthon’s analy-
sis of, 123-24; as a duel state, 291-92;
Ecer on aggression as fundamental
crime of, 140; as a failed state, 327; as a
hostis humani generis, 65; international
criminal law forged in response to, 12;
invasion of the Soviet Union, 58; Karl
Jaspers and, 3—4; lacking a legislature,
292; Nomos of the Earth (Schmitt) and,
57-58; normative state and prerogative
state in, 291-92; as a socio-cultural dis-
ease, study on, 120-21. See also Verbrech-
erstaat (crimes of)

Nazi Verbrecherstaat. See Hitler, Adolf;
Verbrecherstaat (crimes of)

Netanyahu, Benjamin, 412187

Netherlands, the: IMTFE/Tokyo trial and,
209; the kaiser living in, 80-81

Neumann, Franz, 118

Neurath, Konstantin von, 198

neutrality: Carl Schmitt on, 60-61; Hague
conferences and, 60; kaiser’s violations
of, 80; Vattel on, 43

New Yorker, The, 282

New York Times, The, 2, 319

New Zealand, 209

nexus requirement. See war nexus
requirement

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[432]

Nicholas II, 59

Nietzsche, Friedrich, 124, 126

Nikitchenko, Iola T., 153, 161, 211

9/11 attacks, 61

Njal’s Saga (Icelandic saga), 25, 371118

NMT. See Nuremberg Military Tribunal
(NMT) trial

Nobel Peace Prize, 88

Nomos of the Earth (Schmitt), 57, 61

non bis in idem, principle of, 73

non-discriminating concept of war, 49-55,
216-217. See also Schmitt, Carl

nonintervention, principle of, 98-100, 324,
410n57; see also internal prerogative of
sovereignty

normative state, theory of, 291-92; see also
Ernst Fraenkel

nuclear weapons, 38, 142, 157, 231

nullum crimen sine lege: crimes against
peace and, 213, 225, 285, 362; Euro-
pean Convention on Human Rights
and, 286; IMT Charter and, 143, 154,
155, 213; IMTFE/Tokyo trial and,
213; International Law Commission
(ILC) draft code and, 225; Nuremberg
trial and, 115, 116-17, 285-86. See also
retroactivity

“Nuremberg clause,” 286, 290

Nuremberg law, 289, 290, 292-93

Nuremberg Military Tribunal (NMT):
acquittals in, 194-95; aggression para-
digm and, 192, 204-5, 220-21; atrocity
paradigm and, 205; books about, 189-90;
congressional budget cuts and, 191;
crimes against humanity and, 195-202,
392n29; crimes against peace cases in,
192-95; dates, 189; focus on extermina-
tion of Jews, 196-203, 362; German
turning against, 289; IMT’s aggression
paradigm and, 187, 192-95; judges for,
190-91, 194; sentences for the convicted
in, 191-92; staff for, 189; structural/
functional approach of, 191; war nexus
requirement and, 190, 257-58; Wenner-
strum’s criticism of, 190-91

Nuremberg Mind, The: The Psychology of
the Nazi Leaders, 121

“The Nuremberg Trial and Aggressive
War” (Glueck), 154-55

Nuremberg trial (IMT), 9, 10, 361; as act of
juridical intervention, 305; aggression
paradigm and, 12, 133, 162, 185-86,
187, 2045, 361; breakthroughs gained

INDEX

at, 113-15; Buchenwald head at, 125,
125-26; charges against the Verbrecher-
staat, 11; conspiracy charge at, 127-29;
construction of crimes against human-
ity, 180-84; conviction of defendants
in, 162, 186, 389n80; crime of aggres-
sive warfare at, 161-62; crimes against
humanity and, 76, 114-15, 133, 180-84,
238, 285, 305-6; crimes against peace
and, 133-34, 138-39, 141, 159-60, 285,
305; criminalization of aggression by
Nazis and (See aggression paradigm); in
The Day of Reckoning (Radin), 111-13;
defendants’ dock, 114; defining aggres-
sion for, 152-53; Eichmann trial vs.,
256, 257; as first international court in
history, 113-14; French prosecutors at,
122-25; idea of the Sonderweg at, 122;
IMT Charter on criminality of a war on
aggression and, 151-62; inkblot shown
to some defendants, 119; instabilities in,
12, 162, 185-86, 204-5; international
law and, 114-15, 130; Kelley’s up-front
studies on Nazism at, 120-21; not
incriminating the German people at,
126-27; as not violating nullum crimen
at, 116-17; nullum crimen and, 116-17,
285-86; opening addresses at, 115,

116, 158, 208-9; opening and closing
speeches on sanctity of the sovereign
speech for, 21-22; panel of psychiatrists
at, 118; reversing legal failures during
the Great War, 113-14; Rudolf Hess and,
118-19; Sonderweg idea at, 122; survivor
testimony and, 269; Tokyo Charter
and, 205-6; war nexus requirement in,
164-65, 181-83. See also International
Military Tribunal (IMT); Nuremberg
Military Tribunal (NMT) trial

Obama, Barack, 329

Ocampo, Luis Moreno, 314-15

Office of Strategic Services (OSS), 117-18, 119

Ohlendorf, Otto, 199

On the Law of War and Peace (Grotius),
37-39

An Open Letter to His Serene Majesty Leo-
pold II, King of the Belgians and Sov-
ereign of the Independent State of the
Congo (Williams), 91-92, 94

Operation Allied Force, 303-4, 333, 337;
see also bombing campaign against
Yugoslavia; NATO

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Operation Nemesis, 173-74

Operation Unified Protector, 329-30

Oppenheim, Lassa, 305; on Pact of Paris
(Kellogg-Briand Pact), 149; on rules of
International Law, 88, 380on19; theory of
statehood, 100; “war crimes” coined by, 71

oral histories, 274, 275

Oral History Initiative, Smithsonian
National Museum of African American
History and Culture, 275275

Ordinary Men (Browning), 282

Organization of African Unity, 296, 319

Orlando, Vittorio Emanuele, 78, 79

Ostkrieg, 139, 140, 196, 220

Ottoman Empire, the, 165-66, 360-61;
accused of “crimes against humanity,”
85-86; failed effort to hold perpetrators
of atrocities by, 101-7; humanitarian
intervention in, 98; mass atrocities
against Armenians, 82, 84-85, 96-97,
101-3, 359; population exchange
between Bulgaria and, 178-79; reli-
gious minorities in, 83; ruling parties
in, 83-84; as a semi-barbarous state,
98; semi-sovereign status of, 99-100;
status of Armenians in, 83; Treaty of
Berlin (1878) and, 99

Ovaherero people, in German South-West
Africa, 95-96, 381n47

Packer, Herbert, 302

Pact of Locarno (1925), 146

Pact of Paris (1928). See Kellogg-Briand
Peace Pact (Pact of Paris) (1928)

Paderewski, Ignacy, 168-69

Pal, Radhabinod, 214-19, 215, 229, 349, 362

Palace of Justice, Nuremberg, 21, 113, 125,
346

Palais de Chaillot, Paris, 111, 244, 246

Palestine/Palestinians, 267, 335, 411184,
412n89

Papon, Maurice, 300, 316

paranoia, German, 120, 126

Paris, trial of Sholem Schwarzbard in, 174-78

Paris Peace Conference, 70, 76, 78, 79, 133,
142-43, 151, 241

Parker, John J., 161

Parsons, Talcott, 118

Pascha, Talaat, 171, 391n40

Pasha, Djemal, 84, 104-5

Pasha, Enver, 84, 104-5

Pasha, Ismet, 179

Pasha, Talaat, 84, 104-5

[433]

passive personality principle, 259, 260, 264

Patterson, William, 251, 253

peace: between 1871 and 1914, 66; as an
artificial condition, 24; Covenant of the
League of Nations articles on, 143-44;
as a creation of the state, 27-29;
Hobbesian trap and, 22, 24; Hobbes
on, 357; Kant on, 35-36, 55, 358; UN
Charter and, 221-23

Peace of Westphalia, 51; see also Westpha-
lian system

Pearl Harbor attack, 205

Pella, Vespasian, 138, 146, 150; Genocide
Convention draft and, 239, 241

Peloponnesian War, The (Thucydides), 30

Permanent Court of Arbitration, 59, 72, 170

perpetual peace, 55, 375010

Persia, 388n53

Petliura, Symon, 171, 174, 176, 177, 391040

Philippines, the, 209, 210, 347

Pinochet, Augusto, 15, 263-66, 268, 304-5

pirates/piracy: Cicero on, 373n24; Gro-
tius on, 41, 373124, 373n25; as hostis
humani generts, 75, 129, 142; principle
of universality used to condemn, 260;
“unjust enemy” exemplified in, 57

Pitt Rivers Museum, Oxford, 126

pogroms, 83, 165, 174-77

Pohl case (Trial 4), Nuremberg Military
Tribunal (NMT), 196, 200-201

Poland, 150; Convention for the Definition
of Aggression and, 388n53; Genocide
Convention and, 243; German settlers
in, 169, 391n12; Little Treaty of Ver-
sailles (1919), 168-69; minority treaties
and, 1677, 168; pogroms in, 167; Russian
invasion of Ukraine and, 348; on stat-
ute of limitations for crimes of atrocity,
294-95

Polish Supreme National Tribunal, 237-38

“the political” (Schmitt), 51, 374n3

“political groups” in Genocide Convention,
239, 243, 244, 245, 24748

Politis, Nikolaos, 70, 107, 138, 145, 150, 179,
230

Pollock, Ernest, 70, 78

population exchanges, 178-79

Portugal, 376n30

post-traumatic stress disorder, 118

Pour le Mérite, 381n4

Powell, Colin, 267

Power, Samantha, 318

preemptive strikes, 24-25, 40, 41, 43, 221

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[434]

Preliminary Peace Conference, 107

prerogatives of sovereignty, 357-58;
about, 8; atrocity paradigm and, 305,
315; in external/foreign affairs, 8,
31-32; Hague conventions and, 59,
60; Nuremberg trial and, 114, 116, 361;
Ottoman Empire atrocities and, 86-87,
97; trying the kaiser and, 76, 81; wag-
ing war and, 22, 32, 345; Western inter-
national law and, 32, 62, 130; World
War I and, 65-66, 81. See also external
prerogative of sovereignty; internal
prerogative of sovereignty

prerogative state, Fraenkel on, 291-92

prescriptive periods, for Nazi crimes, 1, 4,
6,293-95

Priemel, Kim, 122, 129, 189, 192

principle of complementarity, 315; see also,
International Criminal Court

principle of distinction, 334

principle of imprescriptibility, 297,
299-300

principle of nonintervention, 100, 324,
410n57; see also internal prerogative of
sovereignty

principle of passive personality, 259, 260, 264

principle of proportionality, 38, 335, 412n85

prisoners of war (POWs), 132, 207-8

private wars, 41, 43, 46

prosecutions, belated, 14, 300-301, 315-20,
341-42

protective principle, 259, 260

Province of Jurisprudence Determined, The
(Austin), 34

psychohistorical notions of Nazism, 121-26

psychopaths(y), 119, 120, 121-22

public wars, 41, 43

Putin, Vladimir, 324; annexation of Crimea
by, 352, 353; arrest warrant for, 349;
Russian invasion of Ukraine and,
343-44, 346-47

al-Qaddafi, Muammar, 328, 329

Radin, Max, A Day of Reckoning, 111-13

Raeder, Erich, 186

Rajzman, Samuel, 270-71

Rappaport, Emil, 397n2

Reckonings: Legacies of Nazt Persecution
and the Quest for Justice (Fulbrook),
291-92

Refuting the History of the War: Japan
Was Innocent (Pal), 219

INDEX

Reichsgericht, 72

religion and religious minorities: Greece-
Turkey population exchange and,
178-79; Little Treaty of Versailles (1919)
and, 168-69; in the Ottoman Empire,
83; protection of, in postwar treaties,
169-70; Treaty of Berlin and, 99, 166

reparations, “war guilt” clause of Versailles
Treaty and, 378n38

Research and Analysis Branch (R&A),
Office of Strategic Services (OSS), 119

res nullius (nobody’s property), doctrine
of, 93-94

“responsibility to protect” concept, 17,
326-27, 410n61

Responsibility to Protect, The (ICISS
report), 326, 338

retroactivity, 220, 286-88, 289. See also
nullum crimen

Ribbentrop, Joachim von, 64, 111, 187

Robertson, George, 321

Robeson, Paul, 251

Roling, Bert, 212-14, 215, 396135

Rolin-Jaequemyns, Edouard, 70

Rolin-Jaequemyns, Gustave, 87, 99

Romania, 166-68, 170, 388n53

Rome Statute, 313-14, 315, 344-45; Article
8 bis, 344-45, 346, 348, 349, 351, 353

Roosevelt, Eleanor, 252

Roosevelt, Franklin D., 205

Rorschach inkblot test, 118

Rosen, Pinchas, 258

Rosenberg, Alfred, 187

Rostow, WW.; 118

Rumsfeld, Donald, 268

Rupture of civilizations, Nazi Germany as,
9,103, 123

RuSHA case (Trial 8), Nuremberg Military
Tribunal (NMT), 196, 200, 201-2

Russell, Bertrand (inductivist chicken), 66,
3772

Russia: condemning mass killings of Otto-
man Armenians, 85; Crimean War and,
98; Hague conference (1899) and, 59;
humanitarian intervention in Syria
and, 329; ICC jurisdiction over aggres-
sion by, 347; invasion of Ukraine, 17,
324, 343, 346-49, 354-55; NATO’s use
of force in Yugoslavia and, 324, 4091n43;
right of humanitarian intervention, 98;
Treaty of Berlin and, 166

Russian Civil War, 174

Russo-Turkish War (1877-1878), 99

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Rwanda, 268; genocide in, 15, 249, 316,
318-20, 338, 341, 408n32; United
Nations Assistance Mission for Rwanda
(UNAMIR), 318, 408n32; victims of
genocide in, 317

Rwandan Patriotic Front, 408n18

Rwanda Tribunal (International Criminal
Tribunal for Rwanda), 275, 307, 312

Sabra and Shatila, massacre at, 267, 412n89

Saint Helena, 63

Saint Petersburg Declaration of 1868, 59

Salisbury, Lord, 34, 36

sanctions, 15, 52, 61, 135, 145, 170, 227,
328

Sandstrom, Emil, 224, 225-26

Santa Catarina (Portuguese carrack), 41

Sauckel, Fritz, 186

savage-civilization dichotomy, 60, 87, 89,
104, 123-25, 126

Sazonov, Sergie, 101

Schabas, William, 78, 261, 287-88

Scheffer, David, 319

Schelling, Thomas, 24

Scheubner-Richter, Max Erwin von, 84, 85

schizophrenia, Adolf Hitler and, 119-20

Schlesinger, Arthur Jr., 228

Schmitt, Carl, 28, 50, 285, 337, 341; anti-
semitism of, 49-50; on crusades, 54-55;
on “discriminating” concept of war,
61; on the “enemy,” 50-51; on Hague
conferences, 60; on Japan’s admission
to group of “civilized states,” 100-101;
on jus ad bellum, 49, 58, 61; on jus in
bello, 54, 58; on jus publicum Euro-
paeum, 51-52, 54; on Kant, 56-57, 358;
on League of Nations, 52-53; on neu-
trality, 60-61; Nomos of the Earth, 57;
“non-discriminating” concept of war by,
49-55; on the political, 51, 374n3; on a
state as an enemy of humanity, 63-64;
Westphalian system and, 51-52

Schorske, Carl, 118

Schreibtischidter, 200

Schwarzbard, Sholem, 171, 174-78, 359

Schwarzkopf, Norman, 267

Scott, James Brown, 70, 78

Secretariat Draft Convention, 239-41, 248.
See also Genocide Convention

Selden, John, 86

self-defense, 28, 40, 46; Hobbesian trap
and, 22, 24; Kellogg-Briand Peace Pact
and, 147-49, 212; UN Charter on, 221,

[435]

223, 227, 320, 321, 325, 396N35, 411184,
4364

self-preservation, 26, 27, 38

semi-civilized states, 99, 103, 197

semi-sovereign state, 98-100, 103, 165

Senegal, 296

Serbia, 77, 166, 304, 320-322, 347, 376n26,
4o9n42. See also Yugoslavia

Serbian state radio and television station
(RTS), 331

Sevres, Treaty of, 105-6

Seyss-Inquart, Arthur, 187

Shapiro, Scott, 147, 373027, 37506

Sharon, Ariel, 267

Shawcross, Hartley, 8, 158, 159; closing
statement of, 21-22, 392n29; Genocide
Convention and, 242, 243, 250, 251

Sherman, William Tecumseh, 38

Shinto Shrine, 219

Shoah Foundation, University of Southern
California, 274

Shuar Tsantas, Pitts Rivers Museum, 126

Stegerjustiz (victor’s justice), 74

Simpson, Louis, 68

Sinai Peninsula, 231

Sixth Pan-American Conference (1928), 146

slave labor, 196, 201

slave trade, 132, 379n12

Smithsonian National Museum of African
American History and Culture, 275

Sobibdr killing center, 300

Sobolev, Arkady, 232

social Darwinism, 88

Social Democrats (SPD), 2, 72

soldiers: American, killed in Mogadishu,
338; conscripted, 336-37; conviction of
Russian, in Ukraine, 348; International
Committee of the Red Cross and, 59;
Jus in bello and, 43, 159, 3741n43; Lieber
Code and, 58; military/humanitarian
intervention and, 339; responsibility
for conduct by, 159; voluntary, 336; war
crime trials and captured, 70-71, 74

Somalia, 312-13, 316-17, 338

Sonderweg, theory of, 122-23, 126, 129, 139

South Africa, 96, 296

South-West Africa. See German South-
West Africa

sovereign decisionism, 51

sovereign immunity: of King Leopold, 91;
trying the kaiser and, 75, 76

sovereign state. See state sovereignty and
sovereign states

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[436]

sovereignty, 357-58; atrocity paradigm
and, 315; colonialism and, 93-94;
criminalizing aggression and protect-
ing, 349; Hobbes’s theory and ideology
on, 28-29, 31-32, 33, 357; humanitar-
ian intervention and, 327-28, 329;
International Commission on Interven-
tion and State Sovereignty (ICISS) on,
326-27; Kofi Annan on, 327; of the
Ottoman Empire, 99-100; over African
land, 93-95; over Congo Free State,
91-93; Schmitt on, 51, 374n3; Vattel on
the precious right of, 42-45. See also
prerogatives of sovereignty; state sover-
eignty and sovereign states

Soviet Union: accusations of genocide
committed by, 254; collapse of, 304,
308; Convention for the Definition of
Aggression and, 388n53; on crimes
against peace, 297; Genocide Conven-
tion and, 238, 243-44, 245, 296; Hitler
on invading, 389n78; IMF Charter and,
130; on imprescriptibility of war crimes
and crimes against humanity, 294;
IMTFE/Tokyo trial and, 209; invasion
of Hungary, 231-32; Krasnodar trial
and, 136-37; Lithuania and, 400n44;
second international trial and, 188;
on Sinai Peninsula invasion, 231; UN
Convention on the Non-Applicability of
Statutory Limitations (1968), 296; UN
definition of aggression from, 397n36

Spain, 15, 264-66, 268, 305

Spanish Judicial Code, 264

Der Spiegel, 1, 3, 4, 285

Spillover effect, 100, 249, 312-314, 322,
342, 350

Spiropoulos, Jean, 224-25, 226, 227,
395n8

Srebrnik, Szymon, 273

SS-Rasse-und Siedlungshauptamt, 201

SS-Wirtschafts und Verwaltungshauptamt,
200

state aggression. See aggression and crimes
of aggression; aggression paradigm

statehood, 357, 358; association of civiliza-
tion with, 7, 8, 65, 87, 100-101, 103,
359; constitutive theory of, 99-100; as
a necessary and sufficient condition of
lawful war, 51-52; Vattel on, 42. See also
sovereignty

state of nature: anarchic, 35; Grotius on
peace as our, 39; Kant on anarchic, 35;

INDEX

people in Hobbes’s, 27-28; without
government, Hobbes on, 22, 24-26

state(s): creation of peace by, 27-29; equal-
ity of, 42, 171; Hobbes on war between,
35; “imbecility” of, 97-98; impact of
international criminal law on current,
365-66; Kant on pacifying relations
between, 35-36; relations between,
29-30; semi-barbarous, 98; stipula-
tions on recognition of, 165-71; turned
into a hostis generts humanis, 64, 65;
UN Charter and territorial integrity or
political independence of, 222-23. See
also criminal state; state sovereignty
and sovereign states

state sovereignty and sovereign states,
8; conditions by European powers
for, 165-71; in external affairs, 31-32;
Hobbesian trap on, 35-37; Hobbes on,
24, 26, 27-29, 33, 357; internal preroga-
tive of, 31; international criminal court
and, 225; International Military Tribu-
nal (IMT) jurisdiction and, 164; “mystic
virtues of the sanctity of;” 8, 21-22;
Nuremberg trial and, 130; treating each
other as justi hostes (just enemies), 52,
53; the Vebrecherstaat and, 8, 9

statute of limitations, 369n7, 369n8; Adolf
Arndt describing extension of, 2; Fed-
eral Republic of Germany, 1; Germany’s
stopgap measures for, 6, 294; impact of,
1-2; lifting of, 6, 14, 293; murder and,
293; Nazi-era crimes and, 6, 285; UN
Convention on the Non-Applicability
of Statutory Limitations (1968) and, 14,
295-97

sterilization, forced, 240-41

Stettinius, Edward R. Jr., 222

Stimson Doctrine, 149

Storm of Steel (Jinger), 54, 67

St. Petersburg Declaration of 1868, 38

Straw, Jack, 265

Streicher, Julius, 121, 186

Stresemann, Gustav, 147

Stutthof concentration camp, 14, 300

Sublime Porte, the, 85, 90, 99, 103

Sudetenland, Czech, 156, 187, 192, 323,
346, 352

Suez Canal, 231

sui generis, crime, 13, 140, 197, 215-16, 309,
362

superinduced imbecilic states, 97-98

Supreme Council, 167, 168

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

Surrender of Breda, The (Velazquez), 53
Sutzkever, Abraham, 270, 271

Syria(ns), 99, 179, 329

Tadi¢, Dusko, 306, 307

Tanzania, 312

Taylor, A.J.P,, 122

Taylor, Telford, 189-90, 191, 192, 193, 194;
on “crimes against Jews,” 258; on the
Holocaust, 196; on importance of the
NMT, 202-3

Tehlirian, Soghomon, trial of, 171-74, 180,
359

Temporary Law of Deportation, 84

territorial integrity, 156-57, 222-23, 250,
321, 353

territorial principle, 259

territorium nullius, 94, 95

Thant, U, 298

Thiam, Doudou, 309

Third Reich. See Nazi-era crimes; Nazi
Germany, atrocities by; Nazi state/
Nazism

“Third World approaches to international
law,” 218

Thirty Years’ War, 37, 51

“three Pashas,” 84, 104-5

Thucydides, 30

Time magazine, 176, 343

Tokyo Charter, 205-6

Tokyo (IMTFE) trial. See International
Military Tribunal for the Far East
(IMTFE) trial

Tolstoy, Leo, 39, 48, 62

Torres, Henri, 175

Totally Unofficial (Lemkin), 86

Touvier, Paul, 300

“Toward Perpetual Peace” (Kant), 35, 56,
55757

Toynbee, Arnold, 103

Trainin, Aron Naumovich, 134, 155, 244,
328; on aggression as an international
crime, 155; on crimes against peace,
138-39; on criminal responsibility,
135-36; The Defense of Peace and Crim-
inal Law, 386n17; describing crimes
by Hitlerites, 137-39; Hitlerite Respon-
sibility Under Criminal Law, 134,
138-39; influence of, 133-34, 135-36; at
London Conference, 152; on Nazi Ger-
many as a criminal state, 5, 134

treaties: acquisition of sovereignty over Afri-
can land through, 94, 95; for minority

[437]

rights, 167-71; Vatel on breaking, 44. See
also specific names of treaties

Treatment of Armenians in the Ottoman
Empire, 1915-1916, The (Toynbee), 103

Treaty of Berlin (1878), 99, 166

Treaty of Lausanne, 106

Treaty of Neuilly (1919), 178

Treaty of Sevres, 105-6

Treblinka, 270-71

trials: belated, 300-301, 315-20; Berlin
trial of Soghomon Tehlirian (1921),
171-74, 172; decades after collapse of
German state, 300; didactic function of,
15-16, 191; of the kaiser, 74-81, 377n20;
Kharkov, 136, 137; Kransnodar, 136-37;
Leipzig, 72-74, 73; Paris trial of Sholem
Schwarzbard, 171, 174-78, 175; postwar,
in Germany, 2; protecting the rights of
accused vs. rights of victims, go2; for
Russian invasion of Ukraine, 348-49;
for war crimes against Armenians, 104—
5; for war criminals, after WWI, 70-71;
zonal, 188-91. See also Eichmann trial;
ICTR trials; ICTY trials; Nuremberg
Military Tribunal (NMT) trial; Nurem-
berg trial(s)

Triple Entente, 97, 101, 103-4

trolley problem, 340

Trotha, Lothar von, 95-96, 381n47,
382n49, 382150

Truman, Harry S., 112, 158, 222, 223, 269-70

Tucholsky, Kurt, 113

Tuck, Richard, 26, 35

Turkey, 98, 104; Convention for the
Definition of Aggression and, 388n53;
Genocide Convention and, 245; mass
killings of Ottoman Armenians and,
84; population exchange with Greece,
178-79; postwar, 104; Treaty of Berlin
(1878) and, 99; Treaty of Sevres and,
105-6; trial for atrocities against Arme-
nians and, 104-7. See also Ottoman
Empire, the

Tutsi Rwandans, 266-67, 318, 408n32

22 Cells in Nuremberg: A Psychiatrist Exam-
ines the Nazi Criminals (Kelley), 121

Ukraine: crime of aggression in domestic
legal code of, 348; ICC jurisdiction over
international crimes committed in,
347-48; Russia’s invasion of, 17, 324,
343; violence toward Jews in, 174-77

Ukrainian National Republic, 174

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[438] INDEX

UNAMIR. See United Nations Assistance
Mission for Rwanda (UNAMIR)
UN Charter, 16-17, 221-23, 226; aggression

United States: British dum-dum bullets
and, 376n30; Committee on New States
and the Protection of Minorities, 167;

and, 227, 232-33, 345, 346, 396n35;
aggression paradigm and, 308, 313;
Article 2(4), 321, 324; Article 51,

396n35, 411n84; atrocity paradigm and,

325, 354, 364, 365; on crime of aggres-
sion, 345-46; humanitarian interven-
tion and, 320, 323, 342, 353-54, 364,
365; international criminal court and,
226; NATO’s campaign in Yugoslavia
and, 324, 325; Putin’s invasion of
Ukraine and, 346; signing of, 222; on
use of force, 223, 250, 320

UN Convention on the Non-Applicability
of Statutory Limitations (1968), 14,
295-97, 306, 307, 309, 325

UN General Assembly, 223, 226, 228,
229, 244; crime of aggression against
Ukraine and, 348; Declaration on the
Granting of Independence to Colonial
Countries and People, 295-96; defini-
tion of aggression by, 307-8; Resolu-
tion 260 (A) (III), 245; Sixth Commit-
tee, 244, 245. See also International
Law Commission (ILC)

UN Genocide Convention. See Genocide
Convention (1948)

United Arab Republic, 296

United Kingdom. See Britain/Great
Britain

United Nations, 12; committee drafting
definitions of aggression, 228, 229-30;
Convention on the Non-Applicability
of Statutory Limitations (1968), 14,
306; criteria for membership, 326-27;
Draft Code of Offences Against the
Peace and Security of Mankind, 230,
307; on genocide, 238; ILC draft code
of, 224-25, 226-27, 229, 395n8; inter-
national criminal court and, 225-26,
228-29, 232-33; normative criteria for
membership in, 397n37; “responsibil-
ity to protect” doctrine, 326, 328. See
also Genocide Convention (1948); UN
Charter

United Nations Assistance Mission for
Rwanda (UNAMIR), 318, 408n32

United Nations Operation in Somalia, 312

United Nations War Crimes Commis-
sion. See UN War Crimes Commission
(UNWCC)

on crimes against peace at Nuremberg,
133-34; on criminality of aggressive
warfare, 141-42, 157; “cultural geno-
cide” in Genocide Convention and,
243; destroyers-for-bases deal (1940),
142; Eichmann trial and, 271; exempt
from protection of minorities in, 169;
on Genocide Protocol, 145; genocide
against Black citizens, 251-54; humani-
tarian relief in Somalia and, 317; IMF
Charter and, 130; IMTFE/Tokyo trial
and, 205, 209-10; International Crimi-
nal Tribunal for the Former Yugoslavia
(ICTY) and, 318; invasion of Iraq, 355;
Israeli invasion of Sinai Peninsula
and, 231; on NATO’s use of force in
Yugoslavia, 322; Nuremberg Military
Tribunal (NMT) trials, 187, 189-92;
on “political groups” in Genocide Con-
vention, 243; Research and Analysis
Branch, Office of Strategic Services in,
117-18; Rwandan genocide and, 318-19;
second international trial and, 188;
support for Khmer Rouge, 248; on UN
Convention on the Non-Applicability of
Statutory Limitations (1968), 296

United Task Force (UNITAF), 312

universality principle: applied in Belgium,
266-67, 268; crimes of aggression and,
348-49; crimes of atrocity and, 284;
Eichmann trial and, 260-61, 269; Pino-
chet case and, 263-66; Russian inva-
sion of Ukraine and, 348-49; see also
universal jurisdiction

universal jurisdiction, 310, 341, 364;
Belgian law on, 266-68; case against
Chilean and Argentinian military lead-
ers and, 264; concerns about, 15; Eich-
mann trial and, 259-61, 269; explained,
14-15; Genocide Convention and, 241,
242, 248, 251, 260, 263; Jorgic¢ case
and, 263; Pinochet effect and, 266

University of Cologne, 49-50

UN Security Council, 221, 223, 227; ad
hoc courts, 248-49, 311, 313; aggres-
sion question and, 221, 223, 227, 230;
authority to respond to genocide, 250;
ICC jurisdiction over Russian aggres-
sion and, 347; International Criminal
Tribunal for Rwanda (ICTR), 275, 307,

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX

312; International Criminal Tribunal
for the Former Yugoslavia (ICTY),
306, 307, 311-12, 318, 331, 332, 333;
Libya campaign and, 328-30; NATO’s
campaign in Yugoslavia and, 321, 326,
409142, 4091n43; P5 members, 231,
248, 249; P5 veto power in, 232, 249,
313, 326, 329, 347; Resolution 328,
4091n43; Resolution 1160, 409n42;
resolution condemning Israeli aggres-
sion, 231; Saddam’s invasion of Kuwait
and, 344; Somalia and, 312, 316-17; UN
Charter and, 221; unilateral humani-
tarian intervention and, 323; United
Task Force (UNITAF), 312

Un souvenir de Solferino (A memory of
Solferino) (Dunant), 58-59

UN War Crimes Commission (UNWCC),
137, 140, 141, 151, 153

Upper Volta, 296

Ur-Verbrecherstaat, 366

U.S. Congress, 191

U.S. Holocaust Memorial Museum,
274

U.S. v. Alavarez-Machain (1992), 400n2

U.S. v. Karl Brandt (Doctors’ Trial),
391n8

U.S. War Department, 85, 134, 197

Vattel, Emer de, 36-37, 42, 44, 358; doc-
trine of res nullius and, 93; on justness
of war, 43-44, 46; Kant on, 48, 49; on
soldiers in violation of jus in bello, 45,
3741n43; on sovereignty, 42—45; West-
phalia system and, 52. See also Law of
Nations

Verbrecherstaat, crimes of, 17, 65, 361;
charges by Allied jurists at Nuremberg
against, 11; domestic criminal context
and, 15-16; impact on international
criminal law, 9-10, 11-12, 22; Jaspers
on, 5-6, 7; juridical breakthroughs
and, 12-13; legal breakthroughs and,
204; Nazi state as a, 5; Nuremberg trial
and, 11, 12; question on why Germany
deformed into a, 117-26; rethinking
legal and political thought, 7-8, 9;
Robert Jackson on juridical challenge
posed by, 115; vertical nature of, 276;
wars of humanitarian intervention and,
17. See also criminal state; Eichmann
trial; Nazi Germany, atrocities by;
Nuremberg trial(s)

[439]

Verdun, battle of, 67

Vermeil, Edmond, 122-23,
139

Vernichtungsbefehl (Order to exterminate),
95-96, 97

Versailles Treaty: Article 227 of, 79-80;
Article 231 (war guilt clause), 378n38;
Pact of Locarno and, 146; South-West
Africa and, 96

Vietnam, 248

vigilantes and vigilantism, 171, 174, 175,
178, 180, 359

Vilnius ghetto, 270, 273

Vinson, Fred, 190Volchkov, Aleksandr,
161

Walzer, Michael, 349-51

Wannsee Protocol, 246-47

War and Law Since 1945 (Best), 40

War and Peace (Tolstoy), 39, 47-48,
62, 67

war crimes: coining of term, 71, 88; first
trials staged during World War 11 for,
136-38; Geneva Convention and, 296;
Grotius on, 37; Hague Conventions
and, 71, 132; ICC jurisdiction and, 314;
IMF Charter on, 131, 132; as impre-
scriptible, 14, 294; IMTFE/Tokyo trial
and, 206-7, 211, 218; IMT’s jurisdiction
over, 131-32; international law and,
307; International Law Commission
(ILC) draft code and, 224-25, 309;
Israel’s invasion of Gaza and, 335; by
Japan, 207, 394n23; Leipzig trials for,
72-74; mass killings of Ottoman Arme-
nians and, 86, 104; NATO’s bombing
campaign in Yugoslavia and, 330-32,
336; Nazi defendants convicted of,
186-87; Nazis and Nazi Collaborators
(Punishment) Law and, 257; Nurem-
berg Military Tribunal (NMT) trials
and, 195, 196; Nuremberg trial and,
11; prosecuting heads of state for, 356;
Russia’s invasion of Ukraine and, 349,
354-55; sentencing pattern and, 187;
statute of limitations and, 14; universal
jurisdiction over, 266, 267-68; as verti-
cal crimes, 159-60; during World War
I, 70-71. See also atrocity, crimes of

War Crimes Act (1991) (UK), 262

War Crimes Amendment Act, 261-62

War Criminals: Their Prosecution and
Punishment (Glueck), 155

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

[440]

war(fare): as an international crime,
142-52; civilian casualties in, 334-36;
declared by republican governments,
55; “Good Samaritan laws” and,
336-37; Grotius on, 37-42; Hobbes
on, 24-25, 29, 35, 357;.jus in bello
and (See_jus in bello); Kant on, 55-57,
327-28, 358; Kellogg-Brand Pact
outlawing, 147-48, 151; legality of
NATO’s campaign in the Balkans, 303,
320-22; manner of waging (See jus in
bello); Napoleonic, 62-63; with native
peoples, 88-89; NATOs air campaign
against Yugoslavia, 303-4; as our natu-
ral state, 24; public vs. private, 41; right
of states to wage (See jus ad bellum);
Schmitt on “discriminating” concept
of, 61-62; Schmitt on rights of states
to wage, 50-54; UN Charter and, 222;

Vattel on justness of, 43-44, 45, 374n40.

See also specific wars

war manifestos, 47-48, 148-49

war nexus requirement, 163-65, 181,
182-83, 187, 188, 266, 325, 354; CCL
10 and, 188, 190, 195; criminality of
aggression and, 355; Eichmann trial
and, 257-58; Genocide Convention
and, 296, 306; Israeli law and, 258;
Lemkin on, 238; Nuremberg Mili-
tary Tribunal (NMT) trials and, 190,
257-58; UN Convention on the Non-
Applicability of Statutory Limitations
(1968) and, 296

“war on terror,” 413n101

Warsaw Ghetto uprising, 273

Webb, William, 210

We Charge Genocide (Civil Rights Con-
gress), 251-54, 252. See also Black
Americans

Wennerstrum, Charles, 190-91

Werle, Gerhard, 292, 293

West, Rebecca, 270

West, the, international law associated
with the, 8-9, 130

West Germany, 1; Eichmann trial and, 271;
retroactive criminal prosecution and,
290. See also Federal Republic of
Germany; Germany

Westlake, John, 9, 91

Westphalian system, 51-52

Wheaton, Henry, 8-9

“White Book,” 382n50

Wieviorka, Annette, 274

INDEX

Wilhelm II, Kaiser, 74-81,
212

Williams, George Washington, 91, 92;
An Open Letter to His Serene Majesty
Leopold 11, King of the Belgians and
Sovereign of the Independent State of
the Congo, 91-92, 94; response to letter
by, 92-93

Wilson, Woodrow, 70, 78-79, 79,
167

Wohin Treibt die Bundesrepublilk?
(Jaspers), 6

‘Wolf, Lucien, 176-77

World War I (1914-1918), 12, 359; aerial
photography and, 68, 69; atrocities
during, 66-67; German Sonderweg
and, 122; Leipzig trials, 72-74; mass
killings of Ottoman Armenians during,
82, 84-85; reconfiguration of Europe
after, 167; security alliances and, 66;
in Storms of Steel (Jinger), 67; trench
warfare in, 67; trying the kaiser and,
74-81, 377n20; village of Passchen-
daele, Belgium after battle of Ypres,
69; waste of lives in, 67-68

World War 11, 130, 155, 212, 262, 275, 295,
300; Germany’s defeat in, 257; histori-
cal treatments of, 256; and Kellogg-
Briand Peace Pact, 147; war-crimes
trials during, 136

Wright, Quincy, 146

WVHA trial. See Pohl case (Trial 4),
Nuremberg Military Tribunal
(NMT)

Yablonka, Hanna, 271

Yad Vashem, 274

Yale University, Fortunoft Archive,
274-75

Yaron, Amos, 267

Yasukuni Shrine (Shinto Shrine),
219

Yeivin, Y.H., 176

Yoselevska, Rivka, 273

Young Turks, 83, 84, 116, 360. See also
Three Pashas

Yugoslavia, 167; arms embargo on, 409n42;
debate on NATO'’s bombing campaign
in, 330-33; International Criminal
Tribunal for the Former Yugoslavia
(ICTY), 275, 311-12; NATO’s bombing
campaign in, 303-4, 320-25, 337-38,
339-40

For general queries, contact info@press.princeton.edu



© Copyright, Princeton University Press. No part of this book may be
distributed, posted, or reproduced in any form by digital or mechanical
means without prior written permission of the publisher.

INDEX [441]

Yugoslavian Army, 262 Nationalsozialistischer Verbrechen
Yugoslavian Civil War, 249, 304, 311 (Central Office of the Regional Admin-
istration of Justice for the Investigation
Zaire, 312 of National Socialist Crimes), 299
Zelensky, Volodymyr, 343, 354 zonal trials, 188-89, 191; see also Control
Zentrale Stelle der Landesjustiz- Council Law No. 10
verwaltungen zur Aufklirung Zorn, Phillip, 59-60

For general queries, contact info@press.princeton.edu





